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Post-Materialism and Foreign Policy - a First Cut

Edelgard E. Mahant

(York University and University of Botswana)

The influence of political culture on foreign policy is a much-neglected topic. This article
focuses on one aspect of political culture: the concept of post-materialism as developed by
Inglehart. Using Canada and South Africa as case studies, the article determines the degree
of post-materialism of these two countries’ political culture and then attempts to assess the
extent to which the ideas of post-materialism have influenced the foreign policy of the two
countries. The methodology is that of examining the ratifications of relevant UN
conventions and the press releases of the foreign ministries of the two governments
dealing with the subjects of gender equality, environmentalism and the goal of nuclear
disarmament, three typical post-materialist causes. The article does not find a relationship
between post-materialism and the foreign policy of Canada and South Africa.

1. Introduction

Most students of foreign policy take note of the fact that foreign policy studies stand at the
intersection of international relations and comparative politics (Hudson, 2007, pp. 9, 28).
Yet when it comes to detailed studies or in depth analyses of foreign policy, they return to
the familiar theories of international relations, realism, constructivism, liberalism and so
on. There are, of course, some notable exceptions. The studies of the influence of interest
groups on American foreign policy; a number of studies of individual foreign policy
decisions, though many of these are related only to the US or Israel; or the outbreak of
various twentieth century wars. Smith, Hadfield and Dunne (2012) provide a good example
of the state of the discipline in that respect. There is also the democratic peace theorem,
which relates domestic politics to just one aspect of foreign policy, the decision not to use
military means of implementation (Hudson, 2007, p. 26).

One especially neglected aspect of the study of comparative politics as it relates to
foreign policy, is that of the degree to which a state’s political culture may mould its foreign
policy (Hudson, 2007, p. 104; Geldenhuys, 2012). Though its origins can be traced back to
Montesquieu and beyond, political culture as an established part of the discipline of
political science began with Almond and Verba’s path-breaking study, The Civic Culture
(1963). Political culture now forms an accepted aspect of the study of comparative politics,
but the number of studies of its influence on foreign policy can literally be counted on the
fingers of one’s hands (Hudson, 2007, p. 104). Stairs (1982) on Canadian foreign policy,
Ebel, Taras and Cochrane (1991) on Latin America and Tsygankov and Tarver-Wahlquist
(2009) on Georgia are three notable examples of such studies. Grenstadt (2001) tries to
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relate domestic political culture and institutions to the European policies of the five
Scandinavian countries. He finds that more egalitarian countries are less likely to be pro-
European, but that other aspects of national political culture do not affect European policy.

This article uses one aspect of political culture, the idea of post-materialism as
developed by Ronald Inglehart and his collaborators, and attempts to trace the influence of
these ideas on the foreign policy of two states, South Africa and Canada. The hypothesis is
that states whose people display a high degree of post-materialism, as evidenced by the
World Values Surveys, will develop foreign objectives which reflect post-materialist
attitudes on the environment, gender issues, multilateralism and arms control, in short,
that political culture will be reflected in a state’s foreign policy (Hudson, 2007, p. 112). The
empirical evidence which will support or refute this hypothesis consists of the policies of
the two governments as evidenced by (1) their ratification or otherwise of the relevant
United Nations conventions (2) public statements on relevant foreign policy objectives.

The study of political culture should not be confused with that of public opinion.
Political culture is diffuse and long term whereas the study of public opinion and foreign
policy usually relates to specific events, such as the American intervention in Afghanistan
or Britain’s relations with the European Union. Another important distinction is that
political leaders and policy-makers are steeped in the political culture of their country;
political culture is an ethos that applies to the polity overall whereas the study of public
opinion distinguishes between the policy-making elite and the public as two separate
entities whose relationship needs to be determined (Nicolas, 1995). In an interesting
attempt to relate public opinion to political culture, Goldsmith (2006) examines
international public opinion on US foreign policy and the degree of post-materialism in
some other countries. He found no correlation. Post-materialist populations were not more
likely to be critical of US foreign policy than any others.

2. The Concept of Post-Materialism

Beginning with a path-breaking study first published in 1977, Ronald Inglehart developed
the idea of post-materialism. He took the idea of progress, which falls squarely within the
canon of Western liberalism, and altered it much as Marx stood Hegel on his head - only in
reverse fashion. Marx took Hegel's ideas and substituted materialism for ideationality.
Inglehart took the ideas of modernisation and progress, which are largely based on the
concept of material progress, and foresaw a time when materialism would become less
important than a series of other values that he terms “self-expression” values. These values
include, but are not limited to, individual autonomy and freedom of choice, gender equality,
a concern for the environment, multiple political identities (below and above those of the
nation-state), the right to participate in the making of authoritative decisions and more
recently, animal rights and the right to express one’s sexual orientation (Inglehart, 1998
and 2005, p. 2).

Inglehart’s studies show that post-materialism became politically significant in
Western Europe in the 1960s and 1970s, at a time when there had been an unprecedented
growth in material well-being and a generational change in political attitudes caused at
least in part by the coming to political maturity of the “baby-boom” generation. These
young people had not experienced the physical hardships of two major wars and the
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depression of the 1930s. Moving up the hierarchy of values, they turned their attention to
values of self-expression, identity, environmental protection and an attenuation of the
concept of national identity. More specifically, many rejected the idea that a government
should put its people’s lives at risk by using military means to defend the national interest
(on the hierarchy of values, see Maslow, 1970, pp. 51-9). In his later work, Inglehart does
not make the simplistic claim that post-materialism will inevitably follow material well-
being. He admits that material values will continue to form an important part of most
political cultures, that the degree of post-materialism will vary from country to country,
that national cultures, especially those of a religious nature, matter and that the
transnational flow of ideas may lead to the formation of post--material values in countries
that have not yet achieved material well-being for most of their people (Inglehart and
Welzel, 2005, pp. 18, 225; Nicolds, 1995). Thus, ideas such as environmentalism can
influence people in countries, for example China and South Africa, which are still far from
achieving the degree of prosperity that exists in most of Europe and North America.

It is ironic that post-materialism, which when it first developed largely expressed
itself through opposition to the Vietham War and to the production and deployment of a
glut of super-destructive nuclear weapons, has since been all but ignored as an influence on
a country’s foreign policy (Inglehart, 1984). It is this lacuna that this article seeks to begin
to fill. Starting with a modest objective, I use Inglehart’s World Values Survey to determine
the extent to which post-materialist attitudes characterise the political cultures of Canada
and South Africa. That is the independent variable. I then try to trace the influence of these
values on the foreign policies of the two states, using just three aspects of these policies:
environmentalism, gender equality and support for multilateralism. So I begin not with a
large-scale statistical correlation but with two case studies which should provide a useful
basis for further studies.

The dependent variable consists of two elements: (1) the extent to which the two
governments have ratified relevant UN conventions on environmental and gender issues
and have supported UN efforts to halt the spread of nuclear weapons; and (2) an analysis of
the press releases of the South African (DIRCO) and Canadian (DFAIT) foreign ministries
over the last two and half years. The press releases represent an important source of
information because they are addressed to the national as well as the international
community, and in that way they presumably give some indication of the national political
cultures and values.!

1 A note on methodology: I consulted the press and media releases issued by the two foreign
ministries from 1 January 2009 to 30 June 2012 and searched them for references to the three
issues discussed in this article. I also consulted the relevant UN websites to determine which
conventions the two governments had ratified. The use of the press releases created an imbalance
because the South African foreign ministry (DIRCO) issues many more press releases than the
Canadian foreign ministry, which has become very sparing with the information it provides to the
public.
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Table 1.

Ranking of Countries according to Inglehart's post-materialism index
(various dates 2005-2007)

Post-materialism Post-materialism
score in score in
ascending order ascending order
Russia 1.2 Brazil 9.0
Taiwan 1.8 Ethiopia 9.9
Egypt 2.3 Japan 10.7
Serbia 2.2 Cyprus 10.9
Bulgaria 2.7 Turkey 11.9
South Korea 3.2 UsS 12.1
China 3.3 Rwanda 12.7
Romania 3.6 Argentina 134
Jordan 3.6 Peru 14.0
Thailand 3.7 New Zealand 14.0
Ukraine 3.8 Mexico 14.2
Vietnam 3.9 Slovenia 14.2
Indonesia 3.9 Finland 14.3
Georgia 4.0 Chile 15.6
Ghana 42 Spain 17.4
Mali 4.3 Great Britain 18.2
South Africa 4.6 Italy 19.5
Burkina Faso 4.7 Uruguay 19.7
Trinidad 5.1 Netherlands 20.0
Poland 5.6 Australia 20.2
Guatemala 5.7 Mexico 20.2
Morocco 6.1 Germany 221
India 6.3 Norway 22.4
Moldova 6.3 Canada 23.9
Iran 6.5 Sweden 24.6
Zambia 8.2 France 25.7
Malaysia 8.5 Switzerland 30.4

Post-materialism index 12 item - extracted from
http://www.wsevsdb.com/wvs/WVSAanalizeQuestion.jsp

(accessed 18 June 2012)
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3. Post-Materialism in Canada and South Africa

Tables 1 and 2 give an overview of the degree of post-materialism in Canada and South
Africa. Table 1 ranks the 54 countries included in the latest World Values Surveys
according to the degree of post-materialist values, in ascending order of the degree of post-
materialism. It is not surprising that Russia is the most materialist of the countries
surveyed. Years of materialist propaganda followed by robber capitalism have taken their
toll! South Africa ranks 17t out of 54 countries; post-materialism has begun to influence
the politics of a developing country which is still struggling with huge economic
inequalities (Butler, 2009, pp. 89-91). Canada ranks 51st, again not surprising considering
that Canadians pride themselves on their welfare state and their environmentalism. What
is surprising is the large gap between Canadian and American attitudes on post-
materialism; the US ranks 33 out of 54. As the data from the World Values Survey
indicates, Americans are less environmentalist and more sexist than Canadians, they have a
strong sense of national identity and some on the American Right have made
multilateralism into a four letter word.

Table 2 consists of a summary of just a few of the kinds of questions the World
Values Survey uses to determine post-materialism. The questions and numbers in Table 2
do not give a total summary of the factors used to make up the post-materialism index.
They just give a few examples of relevant questions in the hope that they will spark the
reader’s interest in the concept of post-materialism. The table includes Sweden and India
as well as South Africa and Canada, so as to give an overview of the range of answers from
developed and developing countries.

On gender issues, Canada is clearly more post-materialist than South Africa (See
Table 2). On multilateralism, the two peoples are pretty similar in their views (The
identical number of 59.5% for confidence in the UN is not a typo). It is natural that rich
Canadians should be me more willing to give foreign aid than are poor South Africans.
Canadians and South Africans are almost as proud to be who they are, but when it comes to
protecting the jobs of nationals, South Africans are more protectionist.

Issues of national security are of special interest to students of post-materialism.
Post-materialists, Inglehart (1984) argues, take national security for granted. Fewer than
40% of both Canadians and South Africans would be willing to fight for their country, a
number that might well decrease if their conviction were put to the test. Interestingly,
South Africans feel that they have some control over their lives, to a higher degree than the
people of the other three countries. This may reflect the recent abolition of apartheid and
the lifting of the heavy government controls which that system imposed.

On environmental issues, Canadians are stronger than South Africans on
biodiversity, but they are equally impressed by the risk of climate change. The latter views
almost certainly reflect widespread international publicity about climate change, showing
that the spread of ideas can speed the evolution toward post-materialism. It is possible that
South Africans had less understanding than Canadians of the concept of biodiversity,
reflecting the lower levels of education in the former country. Nevertheless, an impressive
80% of South Africans considered biodiversity to be a serious problem. However, when the
choice is put in stark terms, the environment or economic growth, it is understandable that

10
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South Africans choose economic growth in overwhelming numbers (Table 2). This is not to
say that there is necessarily such a trade-off, the environment versus economic growth, but
this is the assumption behind the question used by the World Values Survey.

4, Gender Issues and Foreign Policy

The United Nations’ listing of conventions on the rights of women consists of nine items,
including conventions adopted by the UN General Assembly, UNESCO and the ILO (Women
Watch, 2010). South Africa has ratified eight of the nine conventions, the only exception
being that on the political rights of women, which may be a reflection of the remnants of
traditional governing structures which still exist in that country. Canada has ratified only
six of the conventions. It has not ratified the convention on the minimum age of marriage,
no doubt because marriage is a provincial responsibility, nor has it ratified the convention
against discrimination in education. Education is also a provincial responsibility, but since
the 1982 Canadian Charter of Rights and Freedoms specifically protects the rights of
women, giving them a greater protection than that accorded any other group which might
claim discrimination, it is truly surprising that Canada has not ratified this convention. The
third convention which Canada has not ratified is that which is intended to suppress
trafficking for the purposes of prostitution. South Africa ratified that convention in 1951.

When it comes to taking a position on women’s issues at the UN and in other
international fora, South Africa has taken a much stronger position than has Canada.
Women'’s issues are mentioned in many of the statements of South African foreign policy as
an important aspect of that policy. For example, when, on 2 January 2009, Minister Nkoane-
Mashabane summarised the achievements of South Africa’s first term on the Security
Council, she mentioned “gender mainstreaming” as one of those accomplishments. On 7
March 2009, the minister emphasised South Africa’s support for Security Council
resolution 1325 on Women, Peace and Security, and for good measure she later (27 June
2011) linked South Africa’s concern about climate change to the fact that women would be
the worst affected by climate change. In short, women’s issues form an important part of
South Africa’s foreign policy.

Paradoxically, South Africa’s strong stand on gender issues in its foreign policy is
not a reflection of its domestic political culture. As the data in Table 2 indicate, South
Africans have a low rating on gender issues. What is more, South Africa is believed to have
one of the highest incidences of rape and domestic violence of any country in the world. In
the pithy statement of the United Nations Office on Crimes and Drugs, a woman in South
Africa is more likely to be raped than to be educated (Sexual Violence, 2012; South Africa,
2012). In 2008, Afrobarometer found that gender issues were not something South
Africans considered important. Less than one per cent of respondents mentioned gender
issues as either a first or a second choice when it came to naming critical national issues,
and just one per cent chose them as a third choice (www.afrobarometer.org, accessed 25
November 2012).

Women did play an important role in the liberation struggle against apartheid, but
South Africans have not given that role much credit. Despite all the naming and renaming
of monuments to heroes of the liberation struggle, the contribution of women has received
but little attention (Miller, 2011). As for discussion of the possible revisions to the 1996
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constitution, the media have said very little about gender issues. Discussion has focussed
on issues such as judicial review, parliamentary supremacy, economic and social rights, and
the role of traditional law.

While gender issues form such a prominent part of South Africa’s foreign policy, this
would not appear to be the case for Canada. Only four of the documents or press releases
on the website of Canada’s ministry of foreign affairs (DFAIT) over the period 1 January
2009 to 30 June 2012 refer to women's issues, and two of those, on 1 May 2010 and 26
September 2011, are devoted to statements of protest against Iran’s election to the
Commission on the Status of Women. That leaves only two statements on gender issues,
neither of which refers to Security Council resolution 1325 on Women, Peace and Security,
which the department’s press releases ignore. One is a bland statement of principles, the
other an announcement that a Canadian will chair a Francophone committee on issues of
violence against women.

It is, therefore, quite clear that South Africa’s foreign policy accords a much larger
role to gender issues than does Canada’s, even though Canada’s political culture is clearly
more post-materialist than that of South Africa. It would be facile to ascribe this
circumstance to Canada’s current Conservative government which is hardly an advocate of
women’s issues. Some of the UN conventions that Canada has not ratified have been open
for signature for decades, when Canada had Liberal governments. Canadians’ strong post-
materialist position on gender issues is not reflected in its foreign policy. South Africans, on
the other hand, may want to show the world that their new democracy wants to emphasise
at least some aspects of human rights in its foreign policy.

5. The Environment - Climate Change

During the time period studied here, the two governments’ foreign policy pronouncements
produced a significant amount of information on only one environmental issue, namely
climate change. The South African government was especially fulsome in its commentary,
producing many statements on climate change and including climate change as a priority in
general statements of foreign policy. This may in part be due to the fact that the effects of
climate change are expected to be severe in poor countries. There was also the
coincidental fact that South Africa hosted a major UN conference on climate change in
Durban in March 2012, a conference which took the decision to replace the Kyoto Protocol
with a new international instrument on climate change. The agreement, mediated by South
Africa’s foreign minister Ms Nkoane-Mashabane, focussed attention on the issue.

South Africa’s policy on climate change emphasised three aspects of that issue.
During the earlier period, in 2009, the government stressed the fact that, in accordance
with the Kyoto Protocol, developed countries should bear the burden of reducing the
carbon emissions which are believed to cause climate change. President Zuma’s statement
of 22 September 2009 provides a good example of this approach. As the Durban conference
approached, the government’s pronouncements took on a somewhat more responsible
tone. On 11 September 2011, Deputy Minister Ebrahim spoke of the responsibilities of
developed and developing countries, that it ‘was important for all of us to be able to
produce creative ideas in our respective energy policies’.

12
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Secondly, the South African government spoke not only of the need to prevent
further climate change but of the need to mitigate changes that had already occurred, to
help people who were already suffering the effects of climate change. Minister Nkoane-
Mashabane wanted the Durban conference to adopt a policy of helping countries adapt to
climate change, programmes which it was hoped the developed countries would finance.

Thirdly, the government linked climate change to women'’s issues, as discussed
above. It should also be mentioned that after the Durban conference, the South African
government put its money where its mouth was by a carbon capture and storage policy.

Canada’s policy on climate change takes only a sentence: in December 2011, the
Canadian government announced its decision to withdraw from the Kyoto Protocol and to
repeal the implementing legislation that was already in place, a threat which was duly
carried out on 2 July 2012. Apart from the fact that Canada could not possibly meet its
Kyoto commitments because it has not taken any concrete measures to do so, a possible
explanation for the Canadian government’s policy is that it favours the development of the
Alberta oil sands, a project which would produce large quantities of greenhouse gases.

6. Nuclear Non-Proliferation

The one issue which traditionally occupies multilateral organisations and that interested
both governments over the last three years was nuclear non-proliferation. Canada and
South Africa have a common and commendable record in this field. Canada has had the
capability of building a nuclear weapon for the last 67 years, but has chosen not to do so.
South Africa is the only country which had nuclear weapons and has chosen to give them
up.?

The government of South Africa has consistently maintained that it favours the
abolition of all nuclear weapons and that it seeks the implementation of this policy by
means of the creation of a network of expanding nuclear free zones, such as the Pelindaba
Treaty which creates a nuclear free zone in Africa. It is also an advocate of the use of
nuclear energy for peaceful purposes, a source of energy which it sees as useful for
developing countries that have limited access to oil and natural gas. Ambassador Minty’s
statement to the Review Conference of the Treaty on the Non-Proliferation of Nuclear
Weapons on 5 May 2010, provides a clear statement of these policies. The ambassador
advocated the ‘total elimination’ of nuclear weapons, the creation of nuclear free zones and
the entry into force of the Comprehensive Nuclear Test Ban Treaty. At the same time, he
stressed that these treaties must not be used to deny developing countries access to the
‘peaceful uses of nuclear energy’.

South Africa’s government has been less emphatic when it comes to preventing the
spread of nuclear weapons to governments which do not now have them. It has taken a
strong stance against the government of North Korea, but has been much more conciliatory
toward Iran. On 8 March 2012, South Africa’s new ambassador to the IAEA, Xolisa Mbongo,
spoke of resolving the ‘Iran nuclear issue through dialogue and in a constructive spirit’.

2 The case of the ex-Soviet republics where nuclear weapons were stored but which those
governments did not control is somewhat different. They ceded these weapons to the government
of Russia, which has inherited many of the responsibilities of the former USSR.

13
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Contrast this with a 29 May 2009 statement on North Korea, in which the government calls
on the ‘Democratic Republic of Korea (DPRK) to fully and verifiably terminate any nuclear
weapons programme’.

Why the difference? South Africa has commercial interests in Iran, which has just
recently gone to some length to assist a South African company to obtain a contract for the
provision of cell phone services which the Iranian government had promised to a Turkish
firm. According to documents filed in an American court, the value of which have not yet
been tested in that court, ‘The suit alleges MTN [a major South African cell phone provider]
bribed officials, arranged meetings between Iranian and South African leaders, and
promised Iran weapons and United Nations votes in exchange for a license to provide
mobile-phone service in the Islamic Republic’ (Schoenberg, 2012). That said, the South
African government’s policy does not necessarily mean that it favours the acquisition of
nuclear weapons by Iran. The debate on whether “constructive engagement” or
confrontation is the better policy when it comes to influencing another sovereign
government has not been settled, and in any case probably does not have a final answer. To
cite just two historical examples: what did not work when Prime Minister Chamberlain
appeased Chancellor Hitler at Munich worked quite well when Chancellor Kohl persuaded
President Gorbachev to agree to the unification of Germany.

Canada also officially advocates the elimination of all nuclear weapons, but in recent
years this policy has not formed a frequent theme of policy pronouncements (For an
example, see the address by Foreign Minister Cannon to the Review Conference of the
Treaty on the Non-Proliferation of Nuclear Weapons, 3 May, 2010). Canada, on the other
hand, has taken a strong and confrontational stand on Iran’s nuclear programme, imposing
sanctions and using undiplomatic language such as ‘Iran must change its approach of
obstruction and obfuscation’. In the case of North Korea, Canada has adopted equally
strong language. On 12 June 2009, the government quoted a UN Security Council resolution
that condemned North Korea’'s nuclear weapons policy ‘in the strongest terms’. By 2011,
the Canadian government’s stand appears to have softened somewhat. On 19 August 2011,
the government issued a statement, which while maintaining sanctions on North Korea,
speaks of a ‘controlled engagement policy’.

So on nuclear non-proliferation, both governments maintained an almost equally
strong policy. What would appear to be South Africa’s soft policy with respect to Iran’s
possible development of nuclear weapons could well just be a fortuitous development, due
to the government’s eagerness to obtain the lucrative cell phone contract for its citizens.
The government’s position is not that Iran has the right to develop nuclear weapons if it
chooses to do so; it is rather that talking may do better than sanctions in dissuading Iran
from developing such weapons.

7. Discussion and Concluding Comments

Tables 1 and 2 show that Canada is far ahead of South Africa on the post-materialism scale.
This distinction relates to nearly every issue under discussion here, with the exception of
pride in one’s nationality (Could one not be proud of the fact that one’s country is liberal on
gender issues or is environmentalist in its policies?) This difference is not reflected in the
two countries’ foreign policies, at least not on the three issues studied here. South African

14




Mahant, ‘Post-Materialism and Foreign Policy’

attitudes on women'’s issues are traditional in nature, yet South Africa has made gender
issues into an important aspect of that nation’s foreign policy. There is no easy answer to
this discrepancy. It not as if the South African government has made other aspects of
human rights a beacon of its foreign policy. In the future, interviews with officials of the
South African ministry may help to clarify this issue.

Canada has not been active on women’s issues on the world stage. In earlier years,
that may have been a reflection of the fact that many such issues fall under provincial
jurisdiction. They still do, but the adoption in 1982 of the Charter of Rights and Freedoms
has given all Canadian women full rights under the law. When Canada first sent troops to
Afghanistan in 2002, there was much talk in the media of helping Afghan women and girls.
As Canadian involvement is fading, these claims have been negated or have disappeared
from the media. The schools Canadian aid built are crumbling or have been converted to
another use (Watson, 2012). At the UN, Canada has all but ignored gender issues in recent
years. It is difficult to explain this quiescence when Canada has achieved so much on the
domestic level. A possible explanation may be that foreign policy in general has, since the
decision to withdraw from Afghanistan, not been a priority of the government of Canada.
Both the foreign aid budget and that of the Foreign Ministry have recently been cut.

Climate change has been the subject of a successful transnational publicity campaign
on the part of environmental groups. Hence no government can ignore the issue. While
pointing out that the problem was largely created by wealthy developed countries, South
Africa has responded by participating in relevant international conferences, ratifying the
Kyoto Protocol and developing its own carbon capture policy. The government of Canada,
after ratifying the Protocol, took no steps to implement the commitments it had made.
Finally, it chose to withdraw, an admission of the fact that the commitments could not be
met.

With respect to nuclear non-proliferation, both governments have taken a strong
stand, with Canada’s being perhaps a little more firm and consistent. However, South
Africa’s apparent softness with respect to Iran’s possible development of nuclear weapons
may be due to fortuitous and temporary circumstances, or it may reflect a feeling of Third
World solidarity, which could be interpreted as at least an indirect reflection of materialist
values. However, the evidence available to date is not sufficient to support such an
interpretation.

It is thus clear that the initial hypothesis of this article fails. The aspect of political
culture termed post-materialism has not influenced the foreign policies of the two
countries studied here. This is not to say that the hypothesis has no merit. The small study
done here is really just a pilot study, one that provides indicators that may become the
beginning of further studies which could probe the issue in more depth. Further studies
should include countries such as Sweden, which were among the earliest to display a post-
materialist political culture. Further studies should also supplement the media releases
used here with studies of the background of national policy-makers. Where did they go to
school? What is their political background? (See also, Hudson, 2007, pp. 112-5).
Presumably, policy-makers represent the core or centrality of national political culture
(Nicolas, 1995). Ideally such studies should include in depth interviews with national
policy-makers.

Another aspect of the topic that may be difficult to operationalise but that may be
relevant to the study of political culture and foreign policy consists of the source and the
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depth of the post-materialist attitudes of people. Attitudes that were formed over decades
as a country’s material well-being increased may be more relevant with regard to a
country’s policies than copy-cat attitudes that cause people to tell an interviewer what it is
they think they ought to say. In short, this study is just a little toe in an ocean that remains
to be explored.

16
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Table 2.

Examples of Results from the World Values Survey, 2006-20083

Gender Issues

University is more important for a boy than for a girl Canada* South Sweden® India
Africa®
- Disagree or strongly disagree % 95 79.5 98.9 53.5

It is essential in a democracy that women have the same rights

asmen Rated 9 or 10 on ascaleof1-10, % 78.2 55.7 100 71.0
Peace and multilateralism

Willing to pay higher taxes to increase country’s foreign aid Yes % 64.7 334 50.6 not asked
Who should decide about international peacekeeping,

National governments, regional organizations or UN?

- 9% choosing UN 69.9 34.4 72.2 20.1
% choosing regional organizations 7.0 149 8.0 15.3
Confidence in UN a great deal or quite a lot % 59.5 59.5 78.2 64.0
National identity
How proud are you to be............. 9% proud or very proud 97.7 96.2 88.4 95.4

3 Adapted from: http//www.wvsevsdb.com/wvs/WVSAnalizeQuestions.jsp (accessed June 21, 2012)
42006
52006
62007
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Willing to fight for country % answering No

When jobs are scarce, employers should give preference to
nationals % who disagree

The Environment

Loss of biodiversity, serious or somewhat serious %

Global warming/green house effect, serious or somewhat serious %
Protecting the environment should have priority over economic
growth % agreeing

Perceptions of Self

Leisure time, % important or very important

Feeling of control over one’s life, % 9 or 10 on scale of 1 to 10

39.6

46.1

92.8

93.2

72.2

88.7

32.3

36.4

11.0

80.9

80.4

27.9

76.6

41.7
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14.2 18.6
79.9 6.1
92.9 78.8
94.8 83.5
64.7 52.5
95.3 61.8
34.5 27.5
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Freedom of Association and NGO Law: The Constitutionality of the 2009
Zambian NGO Law

Muna Ndulo

(Cornell University)

Freedom of Association is entrenched in the Zambian Constitution and in several
International Law instruments to which Zambia is a party. By hindering the independent
and effective operations of NGOs, the Non-Governmental Organizations (NGO) Act of 2009
unjustifiably curtails this freedom. This paper examines the NGO Act and documents the
various instances in which it imposes an unconstitutional, unjustifiable and
disproportionate hindrance on the ability of NGOs to operate effectively. It argues that the
Act threatens to roll back the enormous gains that NGOs have made and continue to make
in fermenting accountable, democratic and eftective governance in Zambia.

1. Introduction

In 2009 The Zambian Government enacted the Non-Governmental Organizations Act
(NGO) No. 16 of 2009.7 The Act created the NGO Board whose function is to consider and
approve applications for registration from NGOs. The Act requires all NGOs formed after
the passing of the Act to register with the said Board, and those in existence prior to the
enactment of the Act to apply for a certificate of registration. The Act gives broad discretion
to the Government to deny registration to NGOs, powers to dictate NGOs’ thematic and
geographical areas of work and imposes mandatory re-registration every five years in
contravention of international human rights treaties, best practices and standards. In this
article, we argue that the NGO Act of 2009 is unconstitutional and violates both the 1996
Zambian constitution and numerous provisions pertaining to freedom of association of
international treaties and conventions, to which Zambia is a party and is therefore
obligated to abide by. It is also in breach of well-established international best practices.
The Act is clearly intended to curtail the freedom of NGOs in Zambia to operate
independently and effectively. If implemented, it will without doubt hobble their
operations.

NGOs, both domestic and international, are an indispensable component in the
functioning of a democratic state and in the effective promotion of human rights, the rule of
law and good governance. Their contributions are important in relation to fact finding,
reporting, standard setting and the overall promotion, implementation, and enforcement of
human rights and citizens’ participation in governance. NGOs operate on the basis of

7 Non-Governmental Organizations Act, No. 16 of 2009.
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differing mandates, each responding to its own individual priorities and methods of action,
bringing a range of viewpoints to issues that arise in governance. In addition, they promote
accountability in governance. From the earliest times, they have played a key role in
protecting human rights, human dignity, and human progress. One of the oldest and most
well-known NGOs is the Anti-Slavery Society, founded in 1823. It is well-known for its
campaign to rid the world of the slave trade (Davies, 1966). Another well-known example
is the International Campaign to Ban Landmines. Established initially by six NGOs, the
campaign was awarded with the Nobel Peace Prize in 1997 for its contribution to the
adoption of the 1997 Mina Ban Treaty. Further, NGOs’ significant role in the establishment
of the International Criminal Court is well recognized (see Glasius, 2006). Yet another
example is the Kimberly Certification Scheme. This is an international diamond
certification system established in 2003 that focuses on stopping the trade in conflict
diamonds.8

Whatever the shortcomings, it is inconceivable that the progress made thus far in
establishing democracy and accountability for governance throughout the world and in
Zambia could have been achieved without the work of NGOs. An important condition for
the existence of a democratic society is the respect for fundamental rights and freedoms
enshrined in a national constitution. Freedom of association is a cornerstone for a
functioning democracy. The right to form groups, to organize and to assemble together
with the aim of addressing issues of common concern is a human right. The ability to
organize is an important means by which citizens can influence their governments and
leaders. The right of association not only applies to individuals who wish to form
associations but also guarantees associations so formed the right to operate freely and
without interference. It is important that government creates an environment that allows
associations to flourish, rather than enacting draconian laws that claw back and impose
unnecessary restrictions on the enjoyment of the freedom of association.

2. Freedom of Association: Basis and Scope

In this section we will analyze the international instruments that entrench freedom of
association and the court jurisprudence interpreting these instruments by both domestic
and international tribunals. Zambia, like all state parties to these instruments, has the
prime responsibility to promote, protect and implement human rights and fundamental
freedoms articulated by the conventions Zambia is party to. The freedom of association is
guaranteed by a number of international, regional and national constitutions.” The
Universal Declaration of Human Rights 1948 provides per Article 20(1) that ‘Everyone has
the right to freedom of peaceful assembly and association.” It provides further that ‘No one

8 http://www.globalwitness.org/campaigns/conflict/conflict-diamond (accessed 21 November
2013).

9 The Universal Declaration of Human Rights, The International Covenant on Civil and Political
Rights (ICCPR), The Convention on the Elimination of Racial Discrimination, The International
Covenant on Economic, Social and Cultural Rights are examples of international conventions that
guarantee the freedom of association in democratic societies. The European Convention on Human
Rights, The American Convention on Human Rights and the African Charter on Human and Peoples
Rights are examples of regional arrangements that guarantee the freedom of association.
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may be compelled to belong to an association.” The International Covenant on Civil and
Political Rights provides per Article 22(1) that: ‘Everyone shall have the right to freedom of
association with others, including the right to form and join trade unions for the protection
of his interests.” Whilst guaranteeing the freedom of association, international conventions
recognize that the freedom is not absolute and may be interfered with or derogated from
under limited circumstances. The circumstances under which freedom may be interfered
with are carefully and strictly circumscribed by law and once the requirements are not met,
the continued interference becomes an impermissible violation of freedom, actionable
before the courts.

International human rights treaties are replete with provisions that guarantee the
freedom of association. Article 11(1) of the European Convention on Human Rights
provides that: ‘Everyone has the right to freedom of peaceful assembly and to freedom of
association with others, including the right to form and to join trade unions for the
protection of his interests.’ Article 11(2) provides that:

No restrictions shall be placed on the exercise of these rights other
than such as are prescribed by law and are necessary in a democratic
society in the interests of national security or public safety, for the
prevention of disorder or crime, for the protection of health or
morals or for the protection of the rights and freedoms of others.

Article 11(2) of the European Convention sets out the conditions under which the freedom
may be limited under the European Convention. In 7Tebieti Miihafize Cemiyyeti and Israfilov
v. Azerbaijan (2009)10 (hereinafter referred to as TMC case), The European Human Rights
Court held that ‘... an interference will constitute a breach of Article 11 unless it was
‘prescribed by law’, pursued one or more legitimate aims under paragraph 2 and was
‘necessary in a democratic society’ for the achievement of those aims.” All three conditions
must be fulfilled cumulatively or the implied restriction will be considered in violation of
the Convention (Guluzade et al., 2010). Thus though the freedom of association is not
absolute, the law set a very high standard allowing a limited scope of permissible intrusion.

The expressions “prescribed by law” require that there must be a domestic law that
is precise and accessible to everyone in the country.ll The expression also refers to the
quality of the law in question.!2 Thus in the 7M( case the court held that:

The expressions ‘prescribed by law’ and “in accordance with the law”
in Articles 8 to 11 of the Convention not only require that the
impugned measure should have some basis in domestic law, but also
refer to the quality of the law in question. The law should be
accessible to the persons concerned and formulated with sufficient
precision to enable them - if need be, with appropriate advice - to
foresee, to a degree that is reasonable in the circumstances, the
consequences which a given action may entail (see, among many

10 (Application no. 37083/03)
11 Tebieti Miihafize Cemiyyeti and Israfilov V. Azerbaijan (Application no. 37083/03) p. 14.
12 [bidem.
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other authorities, Maestri v. Italy [GC], no. 39748/98, § 30, ECHR
2004- D).

Domestic legislation aimed at limiting the freedom must also provide a level of protection
against arbitrary interference by government officials, since it would be contrary to the
rule of law to grant an unfettered discretion to the executive.l3 The law must therefore
spell out the scope of any discretion and how it is to be exercised by the executive.l* The
expression ‘necessary in a democratic society’ is to be construed strictly and interference
under it is permissible only where the interference corresponds to a pressing social need,
but not construed broadly to encompass a regulation that is merely useful or desirable.1>
The African Charter of Human and People Rights provides in Article 10(1) that: ‘every
individual shall have the right to free association provided that he abides by the law.’
Article 10(2) provides that: ‘Subject to the obligation of solidarity provided for in 29 no one
may be compelled to join an association.” In Lawyers for Human Rights v Swaziland, citing
Huri-Laws v Nigeria (2000) AHRLR 273 (ACHPR 2000), the African Commission, quoting
its Resolution on the Right to Freedom of Association, held that:

the regulation of the exercise of the right to freedom of association
should be consistent with states’ obligations under the African
Charter and in regulating the use of this right, the competent
authorities should not enact provisions which would limit the
exercise of this freedom and that the competent authorities should
not override constitutional provisions or undermine fundamental
rights guaranteed by the constitution and international standards.

Flowing from this decision, state parties are obliged to regulate freedom of association in a
manner that is consistent with the charter and not to limit the right, to regulate the
freedom in a manner not to override constitutional guarantees and international treaties.
Generally, international and regional bodies guard jealously the freedom of association as a
fundamental right allowing official interference only under limited and prescribed
circumstances.

The United Nations Declaration on Human Rights Defenders adopted on 9 December
1998 declared: ‘Everyone has the right to promote and strive for the protection and
realization of human rights and fundamental freedoms.” The declaration states that this
right may be enjoyed ‘individually and in association with others’. The Declaration
emphasizes the fact that human rights defenders are entitled to their rights both as
individuals and as members of any group, association, or non-governmental organization.
The Human Rights Committee in General Comment No.25 observed that the freedom of
association includes the right to form and join organizations and associations concerned
with political and public affairs.

Under the United Nations Charter, member states are obligated to promote
universal respect for, and observance of, human rights and fundamental freedoms without
distinction as to race, sex, language, or religion. A state that is party to human rights

13 [bidem.
14 Hasan and Chaush v. Bulgaria [GC], no. 30985/96, § 84, ECHR 2000- XI).
15 Tebieti Miihafize Cemiyyeti and Israfilov V. Azerbaijan (Application no. 37083/03) p. 16.
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treaties is furthermore under a legal obligation to ensure the rights articulated in the
treaties to all individuals under its jurisdiction, and to provide for an effective remedy in
case of a violation. In Velasquez Rodriguez v. Honduras (Inter-Am. Ct (ser.c) No.4) the
Inter-American Court of Human Rights held that when states join treaties they undertake
to respect the rights and freedoms recognized in the treaties. States assume the following
obligations: (a) to respect the rights and freedoms recognized in the treaties; (b) to ensure
free and full exercise of the rights recognized by the treaties to every person subject to
their jurisdiction. This obligation implies the duty of states to organize the governmental
apparatus and, in general, all the structures through which public power is exercised, so
that they are capable of juridically ensuring the free and full enjoyment of human rights
and (c) states must prevent, investigate and punish any violation of the rights recognized
by the treaties.

2.1 Freedom of Association in the Zambian Constitution

The Zambian Constitution as Amended by Act No. 18 of 1996 echoes the determination of
the people to establish a sovereign democratic state and promises the freedom of
association to all citizens. Article 21(1) of the Zambian Constitution as Amended by Act No.
18 of 1996 provides that:

Except with his own consent, no person shall be hindered in the
enjoyment of his freedom of assembly and association, that is to say,
his right to assemble freely and associate with other persons and in
particular to form or belong to any political party, trade union or
other association for the protection of his interests.

The constitution guarantees every citizen the freedom to associate with any person with
the view to protecting and promoting their interest. Flowing from this provision, the
freedom is only to be curtailed with the consent of the individual.

Article 21(2) of the constitution further provides that:

Nothing contained in or done under the authority of any law shall be
held to be inconsistent with or in contravention of this Article to the
extent that it is shown that the law in question makes provision: (a)
that is reasonably required in the interests of defense, public safety,
public order, public morality or public health; (b) that is reasonably
required for the purpose of protecting the rights or freedoms of
other persons; (c) that imposes restrictions upon public officers; or
(d) for the registration of political parties or trade unions in a
register established by or under a law and for imposing reasonable
conditions relating to the procedure for entry on such register
including conditions as to the minimum number of persons
necessary to constitute a trade union qualified for registration; and
except so far as that provision or, the thing done under the authority
thereof as the case may be, is shown not to be reasonably justifiable
in a democratic society.
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Article 21(2) introduces a limitation to the absolute enjoyment of the freedom. Thus
without the consent of the individual the state may enact laws that seek to do a list of
things aimed at interfering with the absolute enjoyment of the freedom. However, these
laws must conform to a standard set by the constitution itself. The standard as interpreted
by the courts being that the law must be reasonably justifiable in a democratic society and
fall under the permitted exceptions under the constitution. This standard is akin to the
standard espoused in Tebieti Miihafize Cemiyyeti and Israfilov v. Azerbaijan and Lawyers
for Human Rights v Swaziland (ACHPR 2000).

3. The NGO Act of 2009: A closer look

The Non-Governmental Organizations’ Act, No. 16 of 2009 of Zambia, according to its
preamble, provides for the co-ordination and registration of non-governmental
organizations; the establishment of the Non-Governmental Organization’s Board and the
Zambia Congress of Non-Governmental Organizations; the constitution of the Council of
Non-Governmental Organizations; and the provision for matters connected with or
incidental to the foregoing. The implementation of this law has a significant impact on the
enjoyment of the freedom of association by individuals who seek to establish non-
governmental organizations for the promotion and protection of their interest in the
country. Thus the provisions of the law must be carefully matched against the enjoyment of
the freedom to ascertain whether it unjustifiably interferes with same.

3.1 Self-Regulation of Non-Governmental Organizations

Part V of the NGOs Act deals with self-regulation of NGOs registered under the Act. The Act
establishes a Zambia Congress of Non-Governmental Organizations which shall be a
collective forum of all organizations registered under the Act.1® The Congress adopts its
own structures, rules and procedures for its administration.l” In addition to this, the
Congress elects a twelve member Council which shall be responsible for the management
of the affairs of the Congress.18 The Council is mandated to develop, adopt and administer a
code of conduct for NGOs, facilitate and coordinate the work of NGOs operating in the
country and perform other functions assigned by the Congress.1° The law provides further
that for the purposes of developing a code of conduct for the operation of NGOs, the first
twelve NGOs to be registered under the law shall comprise an interim council competent to
develop the Code of Conduct for NGOs in the country.20

Flowing from the provisions of the Act, after going through all the mandatory
registration requirements under the law, an NGO is compelled to join the collective forum
called the Congress. It is not clear who will finance the activities of the Congress created

16 Section 29(1) of Non-Governmental Organizations Act, 2009.

17 Section 29(2) of Non-Governmental Organizations Act, 2009.

18 Section 30(1)(2) of Non-Governmental Organizations Act, 2009.

19 Section 31(a)(b) and (c) of Non-Governmental Organizations Act, 2009.
20 Section 34 of Non-Governmental Organizations Act, 2009.
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under the law and the subsequent Council the Congress is tasked to elect.2! The provisions
of Part V must be subject to scrutiny because they compel all registered NGOs to form an
association called the Congress. The law does not offer a choice whether to join or not. The
freedom to associate has been held to mean the freedom to dissociate.?2 As it is indicated
above, Article 20 of the Universal Declaration on Human Rights mandates that no one can
be compelled to join an association. According to Article 10(2) of the African Charter no
one may be compelled to join an association. Moreover, it is a well-established principle of
the European Court of Human Rights that the freedom not to associate is part and parcel of
the freedom of association. In a case that is now regarded a leading authority of the
European human rights law, Young, James and Webster v. The UK, the European Court on
Human Rights discussed whether article 11 of the European Convention included a
“negative right” not to be compelled to join an association. The Court held that the
dismissals of the applicants as a result of their refusal to join a trade union represented a
form of compulsion incompatible with the freedom of association guaranteed by the
European Human Rights Convention.?? To be able to compel NGOs to enter into a forum
without giving them the option of leaving, the government must provide reasonable
justification to satisfy the constitutional test since it is an interference going against the
individual consent requirement under the constitution.

Compelling people or a group of people to join an association is frowned upon even
if the initiative was at the instant of those compelled. In New Patriotic Party V. Attorney-
General?* the plaintiff brought an action before the Ghanaian Supreme Court for a
declaration that: (1) the Council of Indigenous Business Associations Law, 1993 (PNDCL
312)(CIBA) was inconsistent with and a contravention of articles 21(1)(e), 35(1) and
37(2)(a) and (3) of the Constitution, 1992 and consequently void.2> The Attorney-General
contended, inter alia, on the merits that since PNDCL 312 had been enacted upon, the
petition of the associations specified in the schedule to the Law to enable them to freely
operate under the umbrella of a council similar to the Trades Union Congress, it was not in
breach of their right to form or join any association of their choice under articles 21(e) and
37(2) (a) of the Constitution. The Supreme Court held that:

21 It may be that the fees and remuneration of the members of the Council or the interim council
under the law will invariably be borne by the NGOs and not the government.

22 New Patriotic Front v Attorney General [1997-98] 1 GLR 378 - 461 at 382.

23 Young, James and Webster v. the United Kingdom, App. No. 7601/77, 13 August, 1981, para.55.
2411997-98] 1 GLR 378 - 461.

25 Article 21 provides 21. (1) All persons shall have the right to- ...

(e) freedom of association. which shall include freedom to form or join trade unions or other
associations, national and international, for the protection of their interest ...

Article 37 (2) provides: The State shall enact appropriate laws to assure-

(a) the enjoyment of rights of effective participation in deve-lopment processes including rights of
people to form their own associations free from state interference and to use them to promote and
protect their interests in relation to development processes. rights of access to agencies and
officials of the State necessary in order to realize effective participation in development processes;
free-dom to form organizations to engage in self-help and income generating projects; and freedom
to raise funds to support those activities.
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..in testing the constitutionality of any law, the court should not
concern itself with the propriety or expediency of the impugned law,
but with what the law itself provided. Accordingly, the fact that the
organizations in section 4 of the Schedule to PNDCL 312 themselves
had requested the enactment of that Law would not obviate the
necessity for the requirement that the Law should pass the
constitutional test.

The court held further that provisions contained in sections, 3(b) and 4 of PNDCL 312 were
unconstitutional and would be struck down as null and void because:

..the organizations listed under section 4 of the Schedule were
composed of individual persons with rights of freedom of
association. Freedom of association meant freedom of people to
voluntarily join together to form an association for the protection of
their interests free from state interference. However, that freedom
was effectively taken away, in the instant case, by the compulsion of
the stated organizations to join CIBA under section 4 of PNDCL 312
which was not a regulatory law permitted under the Constitution,
1992. Since coercion implied some negation of choice and
voluntariness, section 4 offended against article 21(e) and 37(2) (a)
of the Constitution, 1992. Furthermore, since the freedom to
associate implied the right to dissociate, the failure to provide the
manner of leaving CIBA by the registered associations, took away the
freedom of the concerned members to freely associate with others in
violation of article 21 (e) of the Constitution, 1992.

What matters is that the law which follows as a result of a request or petition must satisfy
constitutional standards. Therefore if government has sufficient reasons to interfere in the
enjoyment of the freedom it must do so without contravening the Zambian constitution, the
African Charter and other treaties it has joined. Article 21(2) of the 1996 Zambian
Constitution provides that:

Nothing contained in or done under the authority of any law shall be
held to be inconsistent with or in contravention of this Article to the
extent that it is shown that the law in question makes provision:
...(d) for the registration of political parties or trade unions in a
register established by or under a law and for imposing reasonable
conditions relating to the procedure for entry on such register
including conditions as to the minimum number of persons
necessary to constitute a trade union qualified for registration; and
except so far as that provision or, the thing done under the authority
thereof as the case may be, is shown not to be reasonably justifiable
in a democratic society.

The exception applies to political parties and trade unions. Section 2 of the NGOs Act
provides that the law does not apply to political parties and trade unions. Therefore the
Article 21(2) (d) exception does not apply to NGOs. Assuming it did, the requirement for
limiting the freedom will still not be met since the exception pertains to setting
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preconditions for registration of an association, but not necessarily post-registration
restrictions as seen under the NGOs Act, since being a member of the Congress is not a
precondition for registration by the Board.

Compelling NGOs to form the Congress has not been shown to be reasonably
required in the interests of defense, public safety, public order, public morality or public
health, or for the purpose of protecting the rights or freedoms of other persons. It has not
been shown that democracy in Zambia will be in danger for which reason government must
interfere and compel NGOs to join a Congress after their registration with the Board. The
constitutional requirement that an exception to the rule must fall under one of the stated
exceptions under the constitution has not been met. Barring all these, it has to be
determined whether compelling NGOs to constitute a forum under the law is reasonably
necessary in a democratic society. In the 7MC case the court reiterated that:

..the exceptions to freedom of association are to be construed
strictly and only convincing and compelling reasons can justify
restrictions on that freedom. Any interference must correspond to a
‘pressing social need’; thus, the notion ‘necessary’ does not have the
flexibility of such expressions as ‘useful’ or ‘desirable’. Thus to be
called a necessary restriction on the freedom of association in a
democratic society the limitation must address a pressing social
need and must not merely be useful or desirable.

The Congress is constituted for the purposes of adopting a code of conduct.26 The
code of conduct, the final product of Congress for which reason NGOs are compelled to
form Congress, is subject to approval by the registration Board.2” Although establishing
codes to govern the conduct of NGOs is a good and progressive thing to do, it is however
not necessary to burden the freedom of association under the constitution with such
requirements. This is because when an application for registration is filed with the Board,
the applicant is required to file a constitution and is required to enumerate its objects and
purposes.?8 This serves as a good guide for the conduct of the activities of the NGO. The
NGO is also bound by the general laws of the land, breach of which is saddled with dire
consequences. A code of conduct may be useful and desirable but it is not necessary to
burden the freedom to associate with such a requirement, especially when the end product
is subject to the approval of the Board. The Board by itself can develop a model code of
conduct to guide the affairs of NGOs in consonance with its responsibility to develop policy
guidelines for harmonizing activities of NGOs in Zambia.?? It has authority to constitute a
committee of experts to produce a document like a model code of conduct. A very good best
practice in the field of regulating NGOs is the Non-Profit Organization Act 1997 of South
Africa, a piece of legislation that shuns the compulsion of registered association to develop
a code of conduct but rather empowers the Directorate to produce a model constitution for

26 Section 32(2) of Non-Governmental Organization Act 2009.
27 Section 32(3) of Non-Governmental Organization Act 2009.
28 Section 10(5) of Non-Governmental Organization Act 2009.
29 Section 7(i) of Non-Governmental Organization Act 2009.
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NGOs, a code of conduct and other documents that may be necessary to guide the affairs of
NGOs.30

The Congress elects a Council which is charged with the duty of facilitating and
coordinating the work of non-governmental organizations operating in Zambia.3! The
Congress also has authority to prescribe responsibilities for NGOs operating in Zambia.32
The list of responsibilities prescribed by the Congress is subject to the approval of the
Board.33 It is however, clear that the Board is also entrusted with the duty to advise on
strategies for efficient planning and co-ordination of the activities of NGOs in Zambia.34 It is
therefore unnecessary to coerce NGOs into a single forum for the purpose of doing the
same thing.3> Furthermore, Part IV of the NGOs Act provides in an extensive way the duties
of a registered organization under the law.3¢ It serves no legitimate purpose to form an
NGO Council to compile a list of responsibilities subject to the approval of the Board when
the subject is tackled in a whole part of the law. No legitimate purpose is served by
duplicating duties, a recipe for creating tension between the NGOs Council and the NGO
registration Board. Compelling NGOs to belong to a forum fails the validity test and is
contrary to law. It fails the test because it offers no option for NGOs to leave the forum,
undermining the freedom to dissociate. It serves no legitimate purpose and is unreasonable
in a democratic society.

3.2 Powers of the Minister Under the Act

The Minister who has the cabinet responsibility for the administration of the Act, may on
recommendation of the Board responsible for registering NGOs make regulations for the
terms and procedure of the Council of NGOs elected by the NGO Congress.3” It is also
provided under Part V that the members of the Council shall be elected at an annual
general meeting of the Congress and shall hold office for such period and such terms and
conditions as the Congress may determine.38 Flowing from these two provisions it is clear
that the Minister has power to regulate the terms and procedure of the council, while the
same power to regulate is another breathe given to the NGOs Congress. This presents a
critical legal problem to be resolved. Perhaps if a conflict arises and the matter is brought

30 NPO Act 1997; s 6 (1) The Directorate must—

(a) prepare and issue model documents, including—

(i) model constitutions for nonprofit organizations; and

(ii) a model of the narrative report to be submitted by registered nonprofit
organizations to the Directorate; 45

(b) prepare and issue codes of good practice for— (i) nonprofit organizations; and
(ii) those persons, bodies and organizations making donations or grants to
nonprofit organizations.

31 Section 30(3), 31(2) of Non-Governmental Organization Act 2009.

32 Section 32(4) of Non-Governmental Organization Act 2009.

33 Section 32(4) of Non-Governmental Organization Act 2009.

34 Section 7(j) of Non-Governmental Organization Act 2009.

35 Section 7 of Non-Governmental Organization Act 2009.

36 Section 25-28 of Non-Governmental Organization Act 2009.

37 Section 37 of Non-Governmental Organization Act 2009.

38 Section 30(3) of Non-Governmental Organization Act 2009.
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before court then the court will put to rest the tension created by the law. As it stands and
in light of the purposes of the law it must be scrutinized to ascertain whether it can
withstand the constitutional validity test. If the minister’s power is maintained as it is
currently stipulated in the Act, the minister has authority to appoint members of the NGO
Board and unfettered discretion to approve or reject nominations from other agencies to
the Board. The minister has power to set term limits for the NGO council, an elected body of
the NGO congress. The code of conduct and list of responsibilities must all be approved by
the Board appointed by the Minister. The minster also has power on the recommendation
of the Board to make a statutory instrument for the better carrying out of the law. It goes
without saying that the Minister wields absolute power and extensive influence on the
Board and has unfettered discretion to interfere in the work of the NGO Council, and
consequently Congress.

The Board is subject to control by the Minister in all its dealings. Thus even though
the minister is not a member of the Council or Congress, he has authority to set the term
limit and procedure of the Council and through the Board appointed by him approve their
code of conduct and any other significant things done by the NGOs. Article 6 (3) provides
that the Board shall comprise: two members appointed by the Minister, one person each
from the Ministries of Health, Home Affairs, Economic Planning, Community Development,
Local Government, Attorney’s General'’s office, and seven members elected by the Congress.
Apart from the fact that the majority of the members of the Board are Government officials,
nothing is left to chance to ensure that the Government majority is not threatened and
consequently article 6 (3) provides that the Minister shall, on receiving the names of the
proposed representatives, consider the nominations and may reject any nomination. Never
mind that the organization is allowed to make another nomination, that too can be rejected
by the Minister presumably until the organization comes up with a name to the liking of the
Minister. Institutional effectiveness and accountability are central to good governance and
the rule of law. They require independent, functional and credible institutions to be
meaningful checks on governance. A Board appointed by the Minister is a travesty and a
shameful attempt to institute and legitimize a Board without the slightest integrity. Under
the Act the Minister and the Government are the de facto board.

Freedom of association means freedom without interference by the state. It is not
likely non-interference can be achieved given the powers of the minister under the law and
no legitimate reason is provided for allowing a non-member of the NGO council to have
authority to dictate the term limit and the procedure of the council. In New Patriotic Party
V. Attorney-General supra, the Ghanaian Supreme Court held in relation to governmental
interference as follows:

Since under sections 6 of PNDCL 312 it was the minister who
appoints, inter alia, the executive secretary who was responsible for
the day to day administration of the business of the council; and
under section 13 it was the minister who by legislative instrument
would make regulations for the effective implementation of the Law,
the minister had in effect almost absolute control of the council. Thus
the function of the council under section 3(b) of PNDCL 312 to
monitor the operations of the registered associations would
necessarily involve and result in interfering in its affairs by the
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minister who was not a member of any of the registered associations
but was in control of the CIBA council through his representatives
and appointees. That was violative of articles 21 (e) and 37(2) (a) of
the Constitution, 1992 regarding the right of freedom of association
free from interference.

There is nothing democratic about being forced to join an association and elect your
governing body and then await a non-member to determine their term limits and
procedure for conducting their affairs. This interference is obscene and totally unjustifiable
in a democratic state.

3.3 Refusal of Registration

Under the Act, the Board has authority to reject an application for registration, citing a
variety of broad reasons for its action. The Board may reject an application if the proposed
activity or the procedures of the organization are not in the public interest. One would wish
that for the purposes of the Act, public interest would have been defined since the Act was
made to enhance transparency, accountability and performance of NGOs. Public interest is
not defined and it is too nebulous a term that can encompass a myriad of reasons to refuse
registration. It is a term that has proved to be a darling of authoritarian regimes world-
wide. Even more absurd is that under the act the Board can refuse registration of a NGO if
its internal procedures are according to the Board not in the public interest. Matters of
internal procedure should not be a reason for denying individuals the freedom of
association. It is rather too harsh and undesirable in a democracy. Registration should be a
simple and routine matter not subject to approval by a government official. That is the only
way to remove the risk that a government official might abuse his or her power in
determining which organizations should be allowed to exist or not. In the 7MC case, the
government of Azerbaijan had dissolved an NGO because, among other reasons cited, it did
not comply with its internal procedures for holding a meeting of the organization. The
European Court of Human Rights held that:

It is clear that, for example, when an association misses its deadline
for conducting a members’ meeting, it does not create a danger to a
democratic society, and therefore, there is no necessity to restrict
the activities of the association in order to preserve the democracy.
Such a violation of internal governance rules may not be used as the
basis for involuntary dissolution of an association, such an action is
an impermissible restriction of the right to freedom of association.

Matters of internal procedures therefore should not of themselves be the basis for refusing
the registration of an organization. This coupled with the fact that the public interest has
not been defined, the danger that it may be used to limit the enjoyment of the freedom is
glaring.

The Board has authority to refuse registration when it is satisfied on the
recommendation of the Council of NGOs that an application should not be approved. This
means that other NGOs have power to oppose the registration of another association and
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may do this by a recommendation to the Board. This is deeply worrying. If an NGO sees a
new entrant to the market as a threat to its operations, or for some other reason, it may
convince the Council to make a recommendation to the Board to refuse registration. This
undoubtedly is a violation of the NGOs freedom of association. The state is constitutionally
bound to ensure that individuals under its jurisdiction enjoy the rights articulated in the
constitution. Its failure to do so is a violation of the NGOs’ rights. The quality of law
requirement is not met under these circumstances because the law does not provide
sufficient safeguards against abuse and arbitrariness by the NGO Council and the Board.
The Law must spell out the scope of the discretion and how it is to be exercised and must
give sufficient indication of what practices or conduct will trigger the NGO council
recommendation to the Board.3° In the absence of this safeguard government officials will
interfere in the enjoyment of the freedom with their unfettered discretion by arbitrarily
refusing registration. Further, the Board may refuse the registration of an association if it
feels that the name of the association is repugnant or otherwise undesirable. No
benchmarks are provided for exercising this power. It gives a wide discretion to the Board
and can be used to frustrate the freedom of association.

3.4 Suspension and Cancellation of Certificate

The Board has authority to suspend or cancel the certificate of an organization if the NGO
Council recommends the suspension or cancellation of the certificate (17 (1) (f). The
section in in 17 (3) attempts to give the NGO whose certificate is to be cancelled an
opportunity to submit reasons why the NGO should not be suspended or have its certificate
suspended. This procedural requirement is worthless as there are no strict and clear
guidelines as to the grounds upon which the NGO Council may exercise this power in a
clear, predictable and objective manner. Thus the NGO Council has wide discretion to do
whatever it wants when it comes to who gets suspended or whose license gets cancelled.
This is a threat to any meaningful enjoyment of the freedom of association. It is surprising
that this provision is included in the Act especially when the Board has unquestionable
broad powers over the life and death of registered NGOs. It vets their constitutions, vets
their reports, checks who is managing and mismanaging funds, and approves the codes of
conduct of associations. Giving this power to the Council is oppressive since the Council is
not a regulatory body properly so called, but rather a body elected by the associations
themselves. This gives power to a body the qualifications of whose members are not
specified anywhere in the Act and are not subject to the requirements for appointment as is
the case with the Board, yet they wield authority to recommend suspension of NGOs to the
Board. It appears that the Board will have no discretion to refuse to follow the
recommendations of the Council since none is provided for under the law.

The Board may also suspend or cancel the certificate of an association if the
organization alters its objects or pursues other objects than its declared objects. Thus if an
association is established for the promotion of human rights and it conducts charity or
development operations the association has breached a cardinal rule and its certificate
could conceivably be suspended or cancelled. This does not sit well with good reason,

39 Hasan and Chaush v. Bulgaria [GC], no. 30985/96, § 84, ECHR 2000- XI).
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especially when NGOs have no shareholders. So long as the activities undertaken by
association are not illegal, contrary to the laws of Zambia and not inimical to the national
security, no legitimate aims are achieved by shutting it down. There should be no need to
cancel the certification of organizations on such broad terms. Besides, involuntary
termination or dissolution of NGOs must meet the applicable standards and the relevant
government official exercising such power must be guided by objective standards and
restricted from arbitrary decision-making.

4. Conclusion

In our view the NGO Act is unconstitutional under the 1996 Zambian constitution. It also
violated international human rights norms relating to the freedom of expression. It without
doubt belongs to the pre-democratization era and completely fails to see NGOs as partners
in the good governance project. The attempt by the Act in its introduction to justify and
legitimize the obstacles it is placing for NGO operations, as necessary to enhance
accountability and transparency of NGOs, to harmonize or coordinate the NGOs’ activities
and to meet national interest are mere rationalizations for repression and are violations of
international laws and conventions to which Zambia is a signatory. Government must
strive to promote freedom of association and a robust civil society, independent of state
control or government involvement, since it is a necessary and important ingredient in a
functioning democracy. It must give NGOs an enabling environment for them to operate
effectively. Where it is necessary to restrict the rights of citizens, the interference must be
made in accordance with the constitution, must pursue a legitimate aim necessary in a
democratic society and the measures taken must be proportional to the legitimate aims
sought to be achieved. While the NGO Act of 2009 is not a model in clarity of drafting, it is
clearly riddled with provisions that are designed to facilitate interference with the
enjoyment of the freedom of association. In its current form it has no place in a democratic
society. The Government should imm