
CHAPTER 3 

THE ZAMBIAN JUDICIAL SYSTEM: 
A REVIEW OF THE JURISDICTIONAL LAW 
Roger Purdy 

Local courts 
The Zambian judicial system comprises approximately 460 courts, arrayed, basically, 
in a hierarchy with four primary levels. At the base, stand 415 local courts, presided 
over by 8 senior presiding justices, and 407 presiding justices, assisted by 428 ordinary 
justices.1 Under the Local Courts Act, the judicial service commission appoints the 
local court justices,2 a local courts' adviser, and as many local courts officers as it sees 
fit.3 The Local Courts' Adviser, officers and other officers authorized by the chief 
justice by authority of s 2(1) of chapter 45 of the Laws of Zambia generally act as 
supervisors of the local courts. 

The local courts are divided into Grade A and Grade B courts, and their jurisdiction 
is limited according to the grade which the court warrant assigns to them.4 As to civil 
jurisdiction, a Grade A court may exercise jurisdiction to determine claims not exceeding 
K200, a Grade B court may hear claims up to K100 in value.5 These limits as to civil 
claims do not appear to apply to inheritance or matrimonial claims under customary 
law.6 A local court may not hear matrimonial or inheritance claims not based on custom
ary law.7 The law provides that a local court may not exercise jurisdiction over ad
ministration or distribution of an intestate deceased's estate and must transfer such a 
case to the High Court if a party or the administrator general has claimed that custom
ary law should not apply.8 The High Court in a case in which these matters arose, 
explained that this rule only in effect suspended the power of the local court, precluding 
it from exercising jurisdiction until the High Court has ruled on the application.9 Thus, 
this section does not prohibit the High Court from ordering that the estate be handled 
according to customary law in a local court.10 To rule otherwise, of course, would allow 
a party to oust jurisdiction from the local court by simply filing an application with 
the High Court. The High Court, or the local court, may however, transfer such a case 
on its own initiative to the High Court if it deems it is appropriate.11 Legislative restric
tions on the laws which the local courts may enforce and apply further define and limit 
the jurisdiction of these courts. Local courts are primarily authorized to apply and 
enforce customary law, and by-laws and regulations promulgated under the Local 
Government Act. In addition, they may apply and enforce such written laws as are 
specified by relevant statutory instruments.12 

As to criminal jurisdiction, local courts may try specified offences under written 
laws, but not crimes under customary laws, although similar offences may exist under 
the Penal Code.13 No local court may try an offence in consequence of which death 
is alleged to have occurred, or which may be punished upon conviction with death.14 

As to sentencing in general, a grade A court may not impose a fine exceeding K100, 
an imprisonment sentence of more than one year, or corporal punishment of more 
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than 12 strokes of the cane. For Grade B courts, the limits are: fines must not exceed 
K50, imprisonment may be no more than 6 months, and only six strokes of the cane may 
be given.15 Foreign written laws, in general, are not enforceable by Zambian local 
courts,16 but interpretation of the provisions allowing enforcement of "African customary 
law" has allowed application by Zambian local courts of customary laws of tribes native 
to foreign countries where the court has found that a Zambian resident before the court 
has retained, and continued to live by, such a foreign customary law after migrating to 
Zambia.17 

The Local Courts Act also specifies limits on the territorial jurisdiction of a local 
court. As to most civil matters, the court may hear a case if the defendant resided within 
the court's jurisdiction, or if the cause of action arose within the court's jurisdiction. 
A court may only hold proceedings adjudicating rights over real property, however, 
if the court has territorial jurisdiction over the situs itself.18 For exercise of criminal 
jurisdiction the charge must claim the accused committed the offence, or was an acces
sory to an offence "wholly or in part" within the court's jurisdiction.19 It seems, according 
to this section, that an accessory may be tried only where his own acts, which give rise 
to the charge of accessory, were carried out, not necessarily where the principal offence 
occurred. This, if true, could give rise to the anomalous and inefficient situation where a 
principal is tried in one court, but accessories assisting in carrying out the same crime 
would have to be tried in a different court. No reported cases considering this problem 
have appeared, and the provision conflicts with, and perhaps thus is overriden by, 
provisions in the Criminal Procedure Code outlining division of jurisdiction and venue 
preference and suggesting different results from the clauses of the Local Courts Act.20 

Recognition of the extensive problem of scarcity of legal training and experience 
has shaped certain aspects of the administration of justice in local courts. For example, 
the Local Courts Act discards strict adherence to separation of powers at the local 
level. A member of the bench in a local court may sit and try an offence arising from 
a by-law or rule in the making of which he or his colleagues participated.21 Moreover, 
serving diverse ends of maintaining efficient, inexpensive, and somewhat traditional 
judicial processes, and again perhaps reflecting the scarcity of legal training, the Act 
prohibits use of legal representation, except in specified circumstances, especially for 
defending against criminal charges.22 

Subordinate Courts 

At the next higher level, Zambia has 42 subordinate courts, presided over by 7 
senior resident magistrates, 12 resident magistrates, 22 Class I magistrates, 30 Class II 
and 25 class III magistrates, appointed by the judicial service commission.23 The 
jurisdiction of a subordinate court depends on its class rating, and the type of magistrate 
sitting. For example, a subordinate court designated class I, with a resident magistrate 
or Class I magistrate sitting, may hear claims in personal suits arising from tort, contract, 
or both, where the amount in controversy does not exceed four hundred kwacha.24 If, 
however, a senior resident magistrate sits, the limit rises to eight hundred kwacha.25 

The jurisdiction varies between classes, not only in amount, but as to types of action 
triable as well. Only a first or second class subordinate court may entertain an application 
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for an ejectment order; enforcement of attachments is reserved to first and second class 
courts; and while all subordinate courts may hear certain actions grounded in marriage 
and family law, certain other types of cases in those areas are restricted to the higher 
subordinate courts.26 Somewhat unexpectedly, the Criminal Procedure Code also grants 
to subordinate courts a limited type of civil jurisdiction for awarding a (non-appealable 
but apparently reviewable under revisory jurisdiction) judgement for the value of property 
illegally obtained by a public service employee.27 This grant has been read narrowly, 
however, to allow only the award itself; an order enforcing the award, by attachment, 
for example, cannot be made under this particular grant of authority.28 

Provisos elsewhere in the laws make other grants of civil jurisdiction. The 
Landlord and Tenant (Business Premises) Act, Number 34 of 1971, for example, 
provides for subordinate courts to adjudicate in certain commercial rental cases where 
the annual rent of the premises does not exceed K3,600. A close reading of this Act, 
however, shows that the types of action and orders envisaged are distinguishable from 
the civil powers granted in the Subordinate Courts Act regarding personal suits and 
recovery of land. It has been held, thus, that the K3,600 limit in the Landlord and Tenant 
(Business Premises) Act does not enhance the jurisdiction granted in the Subordinate 
Courts Act, regarding the types of suits allowed there, beyond the limits imposed by 
the latter Act.29 The Rent Act, No. 10 of 1972, also gives subordinate courts jurisdiction 
in certain actions regarding rent payments (again limited to premises for which the annual 
rent does not exceed K3,600). The permissive language in Cap. 1, article 29 permitting 
transfer of fundamental rights cases to the High Court implies, by its permissiveness, 
that such cases may be heard in a subordinate court as well, although it may be that such 
suits would still be governed by the monetary limits in Cap. 45.30 Subordinate courts 
may not issue writs of habeas corpus,31 nor does the jurisdiction extend to include a 
suit in which a title to office, validity of a will and related matters, nor validity of a 
marriage other than a customary law marriage, is in question.32 Moreover, if title to 
land is in dispute, a subordinate court may only adjudicate the matter with the consent 
of all parties.33 These restrictions, however, may be superseded by orders issued by 
the chief justice, increasing the jurisdiction of a subordinate court.34 

Criminal jurisdiction also varies according to the type of magistrate and class of 
court. The primary restrictions are stated in terms of sentencing limits. For example, 
a Class I magistrate may impose sentences of imprisonment up to five years in length 
while lower ranking magistrates may impose no more than three years imprison
ment.35 These sections not only limit the sentencing power of the courts, they restrict 
as well the types of offence which the court may try. Where a minimum sentence imposed 
by statute exceeds the maximum sentencing power of a court, it has been held that the 
court lacks jurisdiction to try the offence.36 The Criminal Procedure Code also prescribes 
limits beyond which, even though the magistrate has power to sentence an offender, 
a sentence given must be referred to the High Court for confirmation.37 Similar provisions 
appear regarding imposition of fines.38 These provisions do not affect the jurisdictional 
power of the court to hear the offence, they merely affect sentencing and execution of the 
sentence. The Criminal Procedure Code provides for the chief justice, by designating 
particular offences, to exclude them from a subordinate court's jurisdiction, or reserve 
them for trial only by a senior resident magistrate.39 Murder and treason are statutorily 
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barred from trial before a subordinate court, unless special authority is given by the 
High Court for such a trial.40 

Even where the law permits a subordinate court to exercise jurisdiction, the court 
may decline to do so and commit the accused for trial before the High Court,41 subject 
to the High Court's approval.42 Where it appears, in spite of such a committal, that a 
subordinate court could suitably dispose of the case, the director of public prosecutions 
may order that case returned to a subordinate court.43 A subordinate court may hold 
other criminal related proceedings and render appropriate decisions as well. For example, 
a subordinate court may, if it deems it appropriate, require a bond, with or without 
sureties, for keeping the peace and ensuiing good behaviour, and may imprison a person 
failing to give security as ordered.44 

A subordinate court is empowered to hold a preliminary enquiry, whether it could 
ultimately have tried the case or not, before committing the accused to trial before the 
High Court.45 In general, these preliminary inquiries normally obtain evidence for 
review, and determine if the accused should, in fact, be committed to the High Court 
for trial, in the light of evidence adduced.46 In addition, however, the subordinate court 
has power to dispose of a case summarily (without commital to the High Court) if, 
after the preliminary inquiry, it appears the offence with which the accused should 
properly be charged is within the court's jurisdiction, and the magistrate deems it 
appropriate so to act.47 The summary adjudication is, according to this law, subject to 
the provisions of Part VI of the Criminal Procedure Code, which outlines rights to call 
witnesses, cross-examine the opposite party's witnesses, etc.48 Section 232 of the Code, 
however, seems to imply a different set of rights in a summary adjudication procedure. 
According to section 232, if, at the close of evidence the court proposes to deal with the 
case summarily, the accused may still cross-examine any prosecution witnesses he has 
not already examined.49 The specific inclusion of this particular right would seem, 
notwithstanding the reference to Part VI's rights, to exclude other related rights.50 At the 
least, it would seem to exclude recalling of a prosecution witness already cross-examined 
in part. Thus, if the accused wishes to cross-examine a prosecution witness as to any 
point in the preliminary inquiry, he must examine that witness completely as to every 
point, and reveal any possible defences arising from that witness's testimony, or risk 
being barred from raising those points later, should the court choose to adjudicate the 
matter summarily.51 

The Subordinate Courts Act says that each court may normally exercise its juris
diction only in the area for which it is constituted.52 The High Court Act, notwithstanding 
that restriction in the Subordinate Courts Act, allows the High Court to transfer a case 
to a subordinate court, regardless of its district, from the High Court or another sub
ordinate court, and for that purpose its transferee court's jurisdiction is considered as 
extending throughout Zambia.53 The same section of the High Court Act, however, 
also says that such a transfer does not enlarge the civil jurisdiction limits placed on 
subordinate courts by Part HI of the Subordinate Courts Act, which speaks of subject 
matter, and territorial jurisdiction.54 These restrictions do not seem to apply to transfer 
of criminal cases across district lines. As to civil cases, the High Court must have 
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intended to retain only the subject matter restrictions in Part III of the Subordinate 
Courts Act; although the language is not clear, because the retention of the territorial 
restrictions would defeat the entire transfer provision. This interpretation, that the 
reference to Part III only means the subject matter provisions, is consistent as well with 
the liberality of Order XIV of the Subordinate Courts (Civil Jurisdiction) Rules, which 
allows for trials conducted in the non-preferred venue under certain circumstances.55 

These rules suggest, generally, that a civil case should be brought where the defendant 
or one of the defendants resides or carries on business, or, if the case arises from a 
contract, where the contract ought to have been performed. A suit commenced in the 
wrong district, however, may continue and be tried unless either the magistrate directs 
that it cease, or a defendant objects, in which case the High Court may order a transfer.56 

Presumably, as it contains no exclusory clause to the contrary, section 4 of the 
Subordinate Courts Act 57 also applies to criminal jurisdiction in subordinate courts. 
The Criminal Procedure Code, also controlling exercise of criminal jurisdiction,58 

expresses further preferences for the district in which trial should be held. In most 
circumstances, the law prefers a district in which the offence was wholly or partly 
committed, in which the consequences of the offence ensued, through which the accused 
passed if the offence occurred on a train, or in which the accused is apprehended, is in 
custody, or answers a summons.59 Rules regarding transfer of cases between subordinate 
courts and enlargement of jurisdiction authorized by the High Court, also imply that 
these rules are more than mere venue preference, and amount to normal jurisdictional 
limits. A magistrate may not transfer a case to another subordinate court lacking 
jurisdiction under these rules, and must send an accused found in his district to a court in 
whose district the offence is alleged to have occurred.60 The fact that the High Court is 
specifically empowered to authorize a court to try a case otherwise outside its territorial 
limits61 also suggests that these restrictions amount to normal jurisdictional limits. 
A later section of the Code, however, in effect seems to reduce the district limitations 
to no more than suggested preferences. Section 352, gives considerable discretion to 
courts to overlook inept or erring prosecutors, it is stated that no "finding, sentence or 
order" can be set aside merely on the ground that the proceeding took place or the 
decision was reached in the wrong district, "unless it appears that such error has in fact 
occasioned a substantial miscarriage of justice".62 

High Court 

The Constitution and the High Court Act provide for the existence of a High Court of 
Judicature in Zambia.63 This court has an establishment of 12 puisne judges in addition 
to the chief justice who sits ex officio** In addition, commissioners may act temporarily 
with the powers of a puisne judge.65 The president, acting in accordance with the advice 
of the judicial service commission, appoints the puisne judges and any commissioners 
of the High Court.66 The Constitution gives the High Court, except for matters reserved 
to the Industrial Relations Court, "unlimited jurisdiction to hear and determine any 
civil or criminal proceedings under any law, and such jurisdiction and powers as may be 
conferred on it by this Constitution or any other law".67 The High Court Act, adds that, 
within specified limits, the High Court may also exercise "all the jurisdiction, powers 
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and authorities vested in the High Court of Justice in England".68 Presumably this 
means with such modifications as would be required to apply in Zambia.69 

In addition to these broadly stated powers, various other laws, and provisions in 
the Constitution specify particular types of actions the High Court may hear. The High 
Court Act states that the court has jurisdiction for "judicial hearing and determination 
of matters in difference, the administration or control or property or persons . . . " 
and appointing or controlling guardians or keepers of the persons or estates of infants, 
idiots, lunatics and others "unable to govern themselves or their estates".70 The court 
is also given broad jurisdiction in the areas of probate and marriage law.71 The High 
Court may hear claims involving alleged past, present and future violations of civil 
rights; even if such issues arise before a subordinate court, the matter will likely be 
transferred to the High Court.72 The court may also determine challenges to national 
assembly elections, from which determination no appeal lies.73 The Criminal Procedure 
Code provides the High Court with original jurisdiction to grant an award in favour of 
the attorney-general for the value of property illegally obtained by a public service 
employee, although enforcement must be ordered under other authority.74 Numerous 
other acts refer to the High Courts' original jurisdiction.75 The criminal jurisdiction of 
the High Court is also stated in broad terms. The Criminal Procedure Code says, subject 
to other provisions therein, (of which none appears to significantly limit the court's 
powers to hold trials), the court may try any offence under the Penal Code and any other 
written law.76 Normally, a preliminary inquiry in a subordinate court may precede a 
High Court trial, but the chief justice, by issuing a statutory order,77 or the director 
of public prosecutions by issuing a certificate,78 may bring a class of cases or a particular 
case before the High Court for summary adjudication without a preliminary inquiry. 
Certain offences, generally more serious ones, are triable only in the High Court.79 

Even if a particular case is triable in a subordinate court, that court may commit the 
accused for trial before the High Court80 or the High Court may direct that a case 
before a subordinate court be transferred to the High Court.81 

The broad jurisdiction thus enjoyed by the High Court could easily lead to over
crowding in that court, and "forum shopping" by clever litigants—selecting one of the 
courts which appears more likely to render a favourable judgement. Possibly to counter
act this and ensure more efficient use of the higher courts resources, the High Court is 
also given extensive powers allowing it to decline jurisdiction and remit a case to a 
subordinate court,82 or a local court,83 with appropriate jurisdiction to try the matter. 
The High Court, and subject to other limitations provided by law, Zambian courts 
in general, have no jurisdiction to try crimes committed outside Zambia. The case of 
The People v Roxburgh,8* provides an interesting consideration of this problem in the 
context of a bigamy trial. The accused contracted a legal marriage inside Zambia, then 
contracted a second, bigamous, marriage outside Zambia, there was no crime committed 
either wholly or partly within Zambia as contemplated by the law. Rather, the entire 
crime was contained in the Act of contracting the second marriage, which occurred 
outside Zambia.85 But Cap. 160, s. 65 refers ambiguously to territorial jurisdiction in 
that it states that any court may make an order in a case brought before it where a 
person is charged with an offence committed within Zambia, or treated as such, if the 
person is found within the court's jurisdiction.86 
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Supreme Court 
The Supreme Court of Zambia, created by article 107 of the Constitution and the 
Supreme Court Act, has an establishment of 5 judges, including the chief justice and the 
deputy chief justice.87 The president may appoint these judges, unlike the lower court 
judges, without consultation with the judicial service commission.88 

The Supreme Court of Zambia Act, No. 41 of 1973, provides for grants of appellate 
and original jurisdiction to the Supreme Court: "[the] court shall have jurisdiction, 
to hear and determine appeals in civil and criminal matters as provided in this Act and 
such other appellate or original jurisdiction as may be conferred upon it by or under the 
Constitution or any other law".89 While this section allows granting of original jurisdic
tion, the Supreme Court, replacing the Court of Appeal, acts under present law primarily 
as an appeal court—the final court of appeal in Zambia for most matters.90 Therefore 
the Supreme Court will be discussed further below in terms of its appellate jurisdiction. 

Appellate Jurisdiction 

Local courts and jurisdiction 

Even the local courts, at the base of the judicial hierarchy, possess certain supervisory 
powers; a local court may hear appeals from the decision of an adjudication committee 
under the Reserve and Trust Land (Adjudication and Titles) Act, Cap. 295, section 9. 
In general, however, the first forms of appellate and supervisory jurisdiction lie in the 
hands of "authorized officers" (local courts officers or subordinate court magistrates so 
designated by the chief justice)91 and the Local Courts' Adviser. If no valid appeal has 
been entered, and no application for leave to appeal out of time has been made, one of 
these supervisory officers may normally order records from a court within his juris
diction, require production of evidence and hear submissions, then reverse the decision 
of the lower court, quash a conviction and order a trial de novo before the same or 
another local court, re-hear the case himself in some instances, or refer the case to 
a subordinate court for sentencing beyond the local court's powers. Before varying an 
order to a party's prejudice however, the officer must give that party an opportunity 
to be heard.92 Moreover, general transfer powers allows an authorized officer to transfer 
a case to a local court of a different venue or to a subordinate court, after commencement 
of the case but before judgement (but such a decision itself is subject to appeal).93 A 
local court may order a transfer, also subject to appeal and to statutory limitations.94 

To ensure adequate opportunity for supervision, the Local Courts Act requires a local 
court to comply with requests by an authorized officer asking the court to submit 
appropriate reports and records in such form as the officer requires.95 

As to normal appellate procedure, any party aggrieved by a local court decision, 
judgement or order not already reviewed, or if the case has been reviewed by a local court 
officer or a third class magistrate, may appeal to a first or second class subordinate court. 
If the decision has been reviewed by any other authorized officer, the appeal lies instead 
to the High Court.96 A party may further appeal a decision rendered by an appellate 
court under these provisions. If the appellate decision was rendered by a subordinate 
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court, the second appeal lies to the High Court, if the first appeal was to the High Court, 
the second goes to the Supreme Court.97 

The Act prohibits an authorized officer from revising a decision if application to 
appeal the decision out of time has been made, or if a valid appeal has been entered, 
unless that appeal has been "withdrawn by reversing, amending or varying in any 
manner such judgement, order or decision".98 This section does not speak of revision 
of an appeal dismissed by the appellate body. The High Court in Kudakwashe v The 
Attorney-General," considered such a situation. There a magistrate had dismissed 
an appeal from a custody order made by a local court. Some five weeks later, after 
apparently interviewing the appellant in the same case, the magistrate attempted to 
exercise review jurisdiction under section 54 of the Local Courts Act, and ordered the 
appellant to prison for contempt. The High Court, declared this review and consequent 
committal order a nullity. Unfortunately, the clarity of this declaration, and the true 
status of the lower court's decision, were cast into some doubt, as the High Court 
then proceeded to "set aside" the committal order, which it need not have done if the 
order was indeed a nullity, and which therefore suggests that the High Court in fact 
exercised its revisory power to set aside an erroneous judgement within the subordinate 
court's powers. 

Due perhaps to the esoteric nature of customary law and judicial proceedings in 
the Western Province, no appeal lies from a local court adjudication of customary 
law rights to land in that province, unless the Saa-Sikalo Kuta (a local court so designated) 
allows that appeal.100 

Regarding appeals from a local court decision, the Local Courts Act specifies the 
standard an appellate court should use for determining whether or not to modify the 
decision. It says that no proceeding warrant, process, order, or decree may be varied or 
declared void "solely by reason of defect of procedure or want of form, but every appel
late court or person exercising power of revision shall decide all matters without undue 
regard to technicalities".101 

Finally, it should be noted that the law states every justice in a local court is subject 
to orders and directions promulgated by the High Court.102 

The High Court 

The subordinate courts, in general, are subject to the supervision and control of 
the High Court as to most matters.103 The basic appeal provisions in the Subordinate 
Courts Act provides for appeal to the High Court of any "judgement, order or decision" 
of a subordinate court whether interlocutory or final. If the order is ex parte, by consent, 
or as to costs only, appeal may only be taken with the leave of the subordinate court 
or the High Court.104 The "judgement, order or decision" referred to includes a decision 
of the subordinate court in its appellate jurisdiction.105 

Normally one judge hears an appeal to the High Court; the chief justice may direct, 
however, that two judges sit, in which case they must dismiss the appeal unless they 
each agree to allow it.106 The High Court may waive procedural requirements as to 
time, etc. that otherwise might bar an appeal.107 A subordinate court may reserve a 
question of law for determination by the High Court on a case stated, and the lower 
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court may render its own judgement subject to the higher court's ruling on the point of 
law reserved for it.108 From the wording of Cap. 45, section 30, it would appear that the 
reservation of a question under this authority does not affect appeal rights as allowed 
by the Subordinate Courts Act. This read literally might suggest that an aggrieved party 
could appeal to the High Court after a subordinate court judgement, perhaps even raising 
the point of law already decided by the High Court. 

Section 10 of the High Court Act regulates the exercise of jurisdiction in the High 
Court, (not necessarily the granting of jurisdiction). Section 10 reads in part: "[the] 
jurisdiction vested in the court shall, as regards practice and procedure, be exercised 
in the manner provided by . . . [various laws etc. are listed here] . . . and in default 
thereof in substantial conformity with the law and practice for the time being observed 
in England in the High Court of Justice." In the case of Kausa v The Registrar of 
Societies109 the court relied on this provision, and various British authorities, to suggest 
the right and the manner in which such right should be exercised, by the High Court 
to grant an order of certiorari, and review the decision of the Registrar. (The court 
concluded, however, that certiorari would not lie in this particular case on other grounds— 
primarily because the person in question acted without colour of legal authority).110 

This case dealt with supervision, not of a subordinate court, but of an administrative 
tribunal. An earlier case, Mulenga v Mumbi, ex parte Mhango111 the High Court 
issued a writ of certiorari to call up and quash a subordinate court order. The applicant 
in that case, was ordered by the subordinate court to pay K450 compensation to one 
of the parties in the case, although he had not been a party in the case himself, and had 
been given no opportunity to attend and protect his rights at a hearing. The court, 
relying primarily on Halsbury'sLaws of England, ruled for the High Court that certiorari 
would lie. The court noted that no alternative remedy was available to the applicant, 
but added that "where there has been a denial of natural justice the appellant would be 
entitled to an order of certiorari even though another remedy may be available to 
him".112 The High Court has power to issue writs of mandamus.11* Presumably, the 
jurisdiction for such matters as mandamus and certiorari, not specifically mentioned in 
the statutes, derives from section 9 of the High Court Act, (not section 10 which refers 
to procedure).114 

Certain laws give the High Court supervisory jurisdiction on other specific areas. 
For example, a provision in the Constitution allows a party to bring a question of funda
mental rights, originally raised in a subordinate court, to the High Court for adjudica
tion.115 The transfer powers of the High Court, to bring a case before it or to move the 
case from one subordinate court to another, also give the High Court considerable 
control over the lower courts.116 

According to a recent case, there are four ways the High Court may come to review 
a criminal case from a subordinate court. In Mwanza v the People111 these are as 
follows: 

1. initiation of review by one of the parties, either by right of appeal, or by the "case 
stated" method, both in Cap. 160. 

2. transmission of the case to the High Court for sentencing. 
3. review of the case initiated by the High Court under section 337-8 of the Criminal 

Procedure Code. 
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4. transmission of a sentence for confirmation by the High Court. 
The means listed in the first category, appeal and case stated, actually diifer in several 
important respects. Under section 321 of the Criminal Procedure Code, a person convicted 
and sentenced in a subordinate court may appeal against the conviction on any ground 
of fact, law or mixed law and fact.118 This includes the right to appeal against a conviction 
rendered under the admission of guilt procedures provided by the Code.119 Such a 
person may also appeal against his sentence, unless it is fixed by law.120 The Code has 
now also been amended to allow the director of public prosecutions to appeal to the 
High Court if he is dissatisfied with what he believes is an erroneous decision in law 
or in excess of the court's jurisdiction.121 

The case stated provisions of the Code allow either party before a subordinate 
court to apply to the subordinate court, requesting it to prepare and send to the High 
Court and to the opposing party "a case setting forth the facts and the grounds" upon 
which the court made its determination. The challenge here, like that in section 321 A, 
must be based on a claim that the court's determination was erroneous in law or in 
excess of jurisdiction. The subordinate court may refuse to state the case if it thinks an 
application is frivolous or vexatious,122 but such a refusal itself may be appealed to the 
High Court.123 The subordinate court may not refuse to submit a case if requested 
to do so by the director of public prosecutions.124 The constitution of the court, when 
reviewing a case by either method remains the same.125 Resort to either appeal or the 
case stated provisions precludes that party from seeking review by the alternative 
method.126 

Thus, it seems that the appeal procedures favour the defendant somewhat more 
than the case stated approach. As mentioned, the subordinate court may refuse to state 
a case in some instances, but this does not apply to appeals. Moreover, the appeal 
procedure allows a far broader range of questions (fact, law, or mixed law and fact) 
than the case stated approach, which allows only questions of law and jurisdiction. 
These differences do not arise for the director of public prosecutions—he may only 
appeal questions of law or jurisdiction under section 321 A, and a subordinate court 
may not refuse his request for a case stated. This gives rise to the question why section 
321A was deemed necessary. The only possible explanation seems to lie in the difference 
in powers of the appellate court127 and in the effect of the appellate court's decision128 

in each of the situations. The wording of the statutes, however, do not make such distinc
tions clear. 

The second category, committal for sentencing, refers to those provisions allowing 
a subordinate court to commit a person, convicted in the subordinate court, to the High 
Court for sentencing beyond the lower court's powers. These provisions do not apply 
to juveniles.129 A committal xmder this section does not abrogate appeal rights, and if 
the accused appeals, the sentencing must await the outcome of the appeal.130 

The High Court also has jurisdiction and power to "review" a subordinate court 
decision, under sections 337 and 338 of the Criminal Procedure Code. These sections 
ostensibly allow the High Court to call for and examine records of a criminal proceeding 
before a subordinate court "for the purpose of satisfying itself as to the correctness, 
legality or propriety of any finding, sentence or order recorded or passed, and as to the 
regularity of any proceedings of any such subordinatecourt".131Atthetimeof Mr. Justice 
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Care's opinion, there remained some question regarding the power of the High Court 
to hear certain cases in its revisory jurisdiction, as the Supreme Court Act had provided 
for direct appeals to the Supreme Court from subordinate court decisions regarding 
specified offences. It was suggested that the provision for direct appeals, by-passing the 
High Court, might also preclude revisory jurisdiction over the same types of cases.132 

This question appears to have been resolved by a subsequent amendment to the Supreme 
Court Act, so that now no such barrier to revision appears.133 Of course, review of 
non-specified offences is unaffected. Cases may come for review before the High Court, 
among other ways, by the High Court calling for the record under section 337. The 
court's notice may be drawn to a case by such diverse means as a newspaper article,134 

or a record forwarded for sentencing confirmation.135 

Section 9 of the Criminal Procedure Code requires confirmation by the High Court 
of certain subordinate court sentences. Upon receiving the sentence for confirmation, 
the High Court may exercise all the powers it is given under review provisions in the 
Code.136 In addition, related to the criminal appellate jurisdiction, the High Court may 
exercise supervisory powers over a subordinate court's decision and action regarding 
security for peace keeping—the High Court may cancel bond requirements and release 
an imprisoned person on bail.137 The High Court also exercises supervisory powers 
over other bodies and tribunals. The certiorari powers extending to quasi-judicial and 
administrative bodies have already been discussed.138 Mandamus, it would appear, may 
also lie to direct actions of public authorities outside the judicial system as such.139 

The High Court may hear appeals from the Local Government Service Commission.140 

Certain local court matters may come before the High Court, as suggested earlier.141 

In addition, matters brought before the legal practitioners disciplinary committee, 
may in appropriate circumstances be brought to the High Court for review.142 

The Supreme Court 

The basis for jurisdiction in the Supreme Court have been mentioned.143 Provisions 
in various laws spell out specific areas in which the Supreme Court may exercise super
visory or appellate jurisdiction. The Supreme Court Act states, in broad terms, that "an 
appeal in any civil matter shall lie" from a decision of the High Court to the Supreme 
Court, with a few enumerated exceptions.144 These exceptions include—orders granting 
extension of time for appeals, orders giving unconditional leave to defend an action, an 
order dissolving or nullifying a marriage if the party failed to exercise his rights to appeal 
against the original decree preceding the order. Moreover, no right of appeal lies, but 
the High Court or Supreme Court may grant leave to appeal, from a revisory or appellate 
judgment of the High Court, from an order as to costs or an order made with the consent 
of the parties, from an order made in chambers, or from certain interlocutory judg
ments.145 The Constitution specifically bars appeals from High Court decisions regarding 
national assembly elections and prohibits an appeal from a High Court decision dis
missing a claim involving alleged violations of fundamental rights for being vexatious 
or frivolous.146 

Other laws also speak of Supreme Court appellate jurisdiction, in a variety of areas. 
The court may hear appeals of fundamental rights cases in the High Court.147 Appeals 
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from High Court decisions (and certain subordinate court decisions regarding rent 
and tenancy rights lie to the Supreme Court.148 Bankruptcy matters adjudicated in 
the High Court may come to the Supreme Court on appeal,149 as may certain contempt 
of court cases.150 The court may also hear appeals, for example, from decisions of 
a tribunal adjudicating matters arising under the leadership code.151 

The powers of the court when hearing a civil appeal are commensurately broad. 
The court may order production of documents and exhibits, call and examine 
witnesses, remit the case to the High Court for re-hearing, or order a new trial.152 

After its hearing it may "confirm, vary, amend or set aside the judgment appealed from 
or give such judgment as the case may require".153 

The jurisdiction and powers of the Supreme Court regarding supervision of criminal 
cases appears at least equally broad. Any person convicted in the High Court, or convicted 
in a subordinate court and sentenced in the High Court after committal under the Criminal 
Procedure Code, has the right to appeal against any question of fact and any question of 
law to the Supreme Court.154 The director of public prosecutions may also appeal against a 
judgment of the High Court in its original jurisdiction on a point of law.155 Contrary to the 
previous law a successful appeal under the latter provision does affect the finality of the lower 
court's decision, and could result in the conviction of a previously acquitted respondent.156 

Imposition of a fixed sentence may not be appealed.157 An appeal against sentence 
abates on the death of the accused, but an appeal against fine may continue; even 
where the accused died before the High Court rendered a decision on first appeal, a 
representative of the deceased may continue the second appeal against a fine to the 
Supreme Court.158 Either the High Court, or the Supreme Court 159 may grant to a 
party leave to appeal from an appellate judgment, a revisory judgment, or a judgment 
on a case stated, or a refusal to extend time to appeal.160 The court has extensive power 
on appeals in criminal cases. It can order production of documents or exhibits, call 
witnesses, remit matters for further hearing, refer certain questions to a special com
missioner, take advice of an assessor, issue appropriate enforcing warrants, and make 
decisions regarding bail. To protect an accused from potential prejudice stemming from 
newly admitted evidence, the Supreme Court Act requires the court to allow examination 
by the accused of any jvitness called before the appellate court, and further prohibits 
any increase of sentence based on new evidence.161 

The Court, on appeal against conviction, may dismiss the appeal, quash the con
viction and order a new trial or direct a verdict of acquittal, or substitute a judgement of 
guilty of any other offence the trial court might have entered. On appeal from an appellate 
judgment of the High Court, the Supreme Court may in addition restore the trial court's 
conviction. On an appeal, the Court may "increase or reduce the sentence, or make 
such other order or sentence as the trial court might have imposed or made".162 

The Supreme Court Act sets out, in some detail, the standards the court should use 
in considering an appeal. The Act is for the most part fairly self-explanatory on this 
point, but for comparison, it is worth noting that it provides that the court must set 
aside a conviction, on any of a number of listed grounds, unless it considers "that no 
miscarriage of justice has actually occurred".163 This appears to give the Supreme Court 
somewhat greater discretion to overturn lower court decisions than that granted to 
the High Court, which can overturn a decision on appeal if it has "in fact occasioned 
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a substantial miscarriage of justice". Standards for appeal against sentence have been 
elaborate in numerous cases. Basically, the court suggests that it (or the High Court) 
may set aside a sentence if it finds that the sentence was wrong for any of the following 
reasons: (i) it was wrong in principle, or (ii) it was manifestly excessive or so totally 
inadequate that it induces a state of shock, or (iii) there are exceptional circumstances 
which would render it an injustice if the sentence was not reduced.164 

Conclusion 
Consideration of the jurisdiction as outlined here, and the use that has been and can be 
made of it, suggests several points of interest. One noticeable aspect of the jurisdictional 
division and grants is that something of dual legal and judicial system remains—while 
higher courts may, and do, apply customary law, their jurisdiction and the needs of 
practice allow a greater portion of their time to be taken up in written law (and common 
law) while the bulk of customary law is left to the local courts. The prohibition of legal 
representation in local courts also seems to tie the local courts nearer to the "traditional'* 
customary society and to distinguish proceedings in the local courts from those in the 
higher courts. Of course, the shortage and high cost of trained lawyers does to some 
extent create a de facto prohibition for many litigants in the higher courts. 

This apparent dichotomy is neither new nor accidental. It stems at least in part 
from the pre-independence legacy. As it has been observed elsewhere, from its 
inception, the system of judicial administration introduced by the British in Northern 
Rhodesia differentiated between Europeans and Native Africans.165 Today of course, 
the distinction is no longer so clearly ethnic. The customary law sector remains comprised 
of Africans, but now indigenous Zambians make up the largest part of the population 
participating in the non-customary society and legal system as well. 

The continued existence of this somewhat blurred dichotomy does suggest certain 
conclusions about the legal system and the society in general. To some extent, it reflects, 
the more important socio-economic and cultural divisions of the country at large. 
The situation today reflects some of the same conditions noted in much of newly inde
pendent Africa: a dichotomous society, sharply split between the subsistence economy 
with its associated culture and law and the commercial-industrial, private, Westernized 
sector; a pluralistic legal order; demands upon the society that implied fundamentally 
irreconcilable jural postulates—status; contract, etc.166 The question whether the dual 
judicial system, and the dual legal system, fosters retention of the dichotomy and 
retention of the subsistence economy in the face of development in urban centres, 
lies beyond the scope of this discussion. It is sufficient here to note that the split in one 
reflects the split in the other. 

Moreover, until such time as broader social reform (in terms of development in 
educational, economic, and other spheres) can be realized, reliance on the pre-existing 
and largely self-enforcing customary law, and on procedural forms and a social context 
adapted to easy local acceptance, may be the most efficient, perhaps the only effective 
way of serving the legal needs of a large portion of the society. Where application of 
sanctions to coerce compliance seems too costly, where the social conditions inhibit mass 
internalization of new law, and where the government is unwilling or unable to undergo 
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the costs and burdens of disrupting the stable social base of communities, recognition 
of existing substantive norms and adaptation of a judicial system to local needs (i.e. 
differentiation of local courts and their law) may present the only viable means of 
administering justice.167 

Broad powers in the hands of a strong judiciary can provide an effective shield 
against concentration of arbitrarily exercised executive power, and can augment law 
reform. The courts, perhaps, in some instances are the most effective medium for such 
action. As it has been said: ". . . [it] is in the courts and not in the legislature that our 
citizens primarily feel the keen cutting edge of the law. If they have respect for the work 
of the courts, their respect for law will survive the shortcomings of every other branch 
of government; but if they lose respect for the work of the courts, their respect for law 
and order will vanish with it to the great detriment of society".168 

The jurisdictional legislation in Zambia affords the courts sufficient room for an 
activist judiciary. Of course, important restrictions remain, especially in areas of redres
sing individual grievance against the state. In the area of fundamental rights, for example, 
a perusal of the constitutional provisions providing these rights also will reveal serious 
exceptions and provisos, qualifying the rights to the point where little remains for 
challenging executive or legislative action.169 Moreover, the detention laws, under 
which many fundamental rights issues might arise, grant such unfettered discretion to 
the executive that, again, precious little remains for litigation apart from adherence 
to procedural requirements.170 An African jurist has said, "it would seem that on the 
whole governments in the newly independent countries hanker after the simplicity 
of the colonial arrangement, with the primary aim of the courts being to uphold 
the power of the state, enforce its laws and provide stability. The courts' function of 
protection of the individual from the abuse of power is relatively new and less well 
appreciated."171 

Noticeably restrictive as well, is the absence of an expressed or implied jurisdictional 
grant allowing the courts to review the constitutionality of legislation. With reliance on 
a written constitution, it might seem logical for such powers to follow, or even to be 
assumed by the courts in the absence of a specific grant; this has not occurred in Zambia. 
Without this type of power, especially in a state where the legislature and executive are 
often closely allied, the impact of judicial assertion is more easily blunted.172 

Nevertheless, the Zambian courts retain sufficient breadth and depth of jurisdiction 
and power to assume an active and creative role, and they have from time to time 
demonstrated a willingness to do so. The courts have exercised jurisdiction to at least 
hear numerous potentially politically explosive cases.173 At times they have ruled against 
the executive, although not wholly without repercussion.174 The courts have also 
demonstrated a readiness to speak out, even where their power to act is restricted, 
and to comment on policy and criticize the government—actively asserting and protecting 
their existing domain and power. In a recent case 175 involving an unreturned writ 
of habeas corpus, where the applicant had apparently been surrendered to foreign 
forces, the chief justice quickly and in no uncertain terms rejected the government's 
attempt to take the matter out of the court's jurisdiction. The respondent had apparently 
refused the return, relying on political arguments. The chief justice replied:". . . [no] 
litigant, whether the government or a private litigant, can be heard to say to this court— 
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and what is more, in the very proceedings in which the decision was made—that the 
decision is not in the best interest of the liberation struggle and that he cannot do some
thing with which he disagrees, or that high state policies are involved which are extremely 
sensitive and are not matters falling within the legal ambit".176 When, after time was 
extended for return of the writ, and the applicant still did not appear before the court, 
the chief justice spoke out again, strongly criticizing the executive for apparent involve
ment in removing the applicant from the court's jurisdiction.177 

The courts, in the assertion discussed earlier of power to issue writs of certiorari 
and mandamus, have also demonstrated a tendency to extend their jurisdiction and 
power and not simply to rest with the already broad reach allotted them. The Supreme 
Court has, through open criticism of legislative policy, lobbied for further delegation of 
discretion to the judicial branch.178 Parliament has assisted, in some instances, in the 
expansion of judicial power.179 In a one-party state, and especially in an executive 
dominated system, these are healthy signs for a relatively new judicial system. 

The courts, of course, also possess considerable power in their use of the inter
pretive function, both as to legislation and as to the common law. There are a number of 
ways and means a court might use to creatively apply legislation.180 Creative use of the 
common law also offers judicial means for reform.181 Zambian courts have demonstrated 
that they will deviate, not only from previous British precedents,182 but from their own 
precedents as well, when they deem it justified.183 Thus the court may continue to assert 
an aggressive reformative role. 

As to supervisory jurisdiction, the sweeping grants reflect concern for ensuring 
adequate means of reviewing lower court decisions. This, of course, is not unique to 
Zambia, but the diverse means available (including such examples as mandatory con
firmation of sentencing, mandatory transfer of certain cases, etc.), the extensive use made 
of these powers (consider the exercise of certiorari, the extensive use of revisory jurisdic
tion, etc.) and the nature of the powers on review, all suggest a strong concern for the 
problem of justice in lower courts. A perusal of any random volume of appellate decisions 
will reveal embarrasing errors in lower court trials. The acute scarcity of legal training 
in Zambia, with resultant high cost of acquiring advocates, precludes many parties from 
obtaining adequate representation. Moreover, the same problem often results in a 
relatively unexperienced or poorly trained bench. Of course, other factors exacerbate 
the recruitment problem; salaries and work conditions seldom attract trained lawyers 
from the more lucrative private or government positions into the courts.184 

The broad supervisory and revisory powers in the High Court and the Supreme 
Court do provide, often, a means of correcting lower court error. This does not however, 
provide an ultimate solution, it can only act as an occasional corrective measure. Not 
all cases are appealed—without benefit of counsel many parties may not know of, 
or may decline to take advantage of avenues of appellate review. The cases which come 
to a higher court's attention by other means can only represent a sampling of the activity 
of lower courts. Many cases, therefore, never obtain review at all. Indeed, if all cases 
were reviewed, the work load on higher courts would become unmanageable. Moreover, 
relying heavily on the higher courts for correction provides, at best, qualified justice: 
by the time appropriate review is obtained, much of the damage of a lower court error 
may already be felt and cannot wholly be corrected by reversal in the higher court.185 
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Thus, the existence and use of broad supervisory powers, while useful, cannot replace 
continued improvement of the judicial process in the lower courts. 

Finally, perhaps a word on the legislation itself may be in order. Inclusion of grants 
of original and appellate jurisdiction in separate sections spread throughout the law 
seems convenient to the draftsman of one of these sections, and perhaps to the fortunate 
person knowing just which section he should read. This drafting style, however must be 
confusing to most users. Moreover, the fact that long after repeal of the Court of Appeals 
Act, and substitution with the Supreme Court Act, various references to the Court of 
Appeal remain in diverse acts suggests that this system also handicaps the amending 
draftsmen. (This also seems borne out by the apparent conflicts between various Acts as 
mentioned earlier). This would seem to suggest the utility of gathering all the jurisdictional 
provisions regarding a court into one Act referring to that court, or providing a cross-
referencing system between the main court Acts and each of the other Acts, or both, or 
at least creating a comprehensive, usable index for general use. 
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